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I. GENERAL BACKGROUND
m Legal background

The Maltese Citizenship Act provides for the acquisition, deprivation and renunciation of Maltese
citizenship.*

In October 2013, Malta adopted Act XV of 2013 that amended the Maltese Citizenship Act and
introduced the Individual Investor Programme (11P), defined as ‘the individual investor programme as
referred to in article 10(9)(b)’. Article 10(9)(b) of the Maltese Citizenship Act states that the Minister
responsible for matters relating to Maltese citizenship may grant a certificate of naturalisation as a
citizen of Malta to any person who is an applicant, or is a spouse or an digible dependant of such
applicant, under the individual investor programme of the Republic of Malta, and satisfies the
requirements of the Act. The application must be made as prescribed under the Act and the applicant
must take the oath of allegiance.

Act XV of 2013 also amended Article 24 of the Maltese Citizenship Act dealing with the power to make
regulations under the Act. The President of Malta may by regulations make provision, inter alia, ‘for
providing for any contributions or other fees of whatever nature in respect of the individual investor
programme’ (Article 24(i)(h)) and ‘for prescribing the requirements for and administration of the
individual investor programme and for the granting of a certificate of naturalization asacitizen of Malta
to an applicant, and spouse and digible dependants of such applicant, meeting the requirements as may
be prescribed’ (Article 24(1)(i)). Malta’s IIP law was adopted by virtue of such powers.

This first draft of the IIP law sparked reactions both from within Malta and from other EU Member
States, since it proposed a direct exchange of Maltese citizenship for a pecuniary contribution of EUR
650,000 (due diligence and criminal record checks applied). However, as the exchange of citizenship
for investment resulted in much domestic and international contention, the 1P law, then Legal Notice
450 of 2013 (LN 450/2013),” stipulated additional criteria that the investors were required to meet in
order to become eligible for Maltese and consequently EU citizenship. These additional criteria
included either the possession of property in the value of EUR 350,000, or therental of property for at
least EUR 16,000 per year; and an additional investment of EUR 150,000 into a project determined by
the state authorities.® While increasing the amount of the contribution and specifying its targets, the
amendments did not require further commitment on behalf of the investors. This amendment also
capped the number of successful main applicants to 1,800 meaning that the existence of the scheme is
subject to this limit (see point 1.3 in Section |l below). The current IIP scheme will no longer be
available once that limit is reached* and new legislation would be necessary to continue the scheme.

Following the debate ‘EU citizenship for sale’ held in the European Parliament on 15 January 2014,>
whereby the concern was expressed ‘that this way of obtaining citizenship in Malta, as well as any other
national scheme that may involvethedirect or indirect outright sale of citizenship, undermines the very
concept of European citizenship’, and after discussion with the European Commission, Maltaamended

1 Chapter 188 of the Laws of Mata, Maltese Citizenship Act, 21 September 1964, Act XXX of 1965 as last amended by Acts
XV of 2103, XXIV of 2017 and XXVI of 2017:
http://www.justi ceservi ces.gov.mt/Downl oadDocument.aspx ?app=lom& itemid=8702&1=1. According to Article 22(1) of the
Constitution of Malta, ‘[t]he acquisition, possession, renunciation and loss of Maltese citizenship shall be regulated by law.’
The Constitution of Mata is available a:
http://www.justi ceservi ces.gov.mt/Downl oadDocument. aspx 7app=lom& itemi d=8566& | =1.

2 Lega Notice 450 of 2013, Individua Investor Programme of the Republic of Malta Regulations, 2013,
http://j usti ceservi ces.gov.mt/Downl cadDocument. aspx 7app=I p&itemi d=25863& =1

3 Regulation 7 of Legal Notice 450 of 2013.

4 During a stakehol der consultation on 8 March 2018, Identity Malta representatives confirmed that the cap has not yet been
reached.

5 European Parliament Resolution 2013/2995(RSP), M.1: http://www.europarl .europaeu/si des/getDoc.do?pubRef=-
[[EPI/TEXT+MOTION+P7-RC-2014-0015+0+DOC+XML+VO//EN.
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its 1P law in February 2014. On this basis, the 1P is regulated by subsidiary legislation issued under
the Maltese Citizenship Act, namely, the Individual Investor Programme of the Republic of Malta
Regulations, Legal Notice 47 of 2014 (LN 47/2014).° LN 47/2014 establishes the ‘Individual Investor
Programme of the Republic of Malta’. This allows for the grant of citizenship by a certificate of
naturalisation to foreign individuals and their families who contribute to the economic devel opment of
Malta as provided for by LN 47/2014.

Unlike the previous 1P law, LN 47/2014 contains an effective residence requirement of one year to
attest alink between the applicant and the country and its people. In accordance with Regulation 7(12)
of LN 47/2014 a certificate of nautralisation will not be issued ‘unless the main applicant provides proof
that he has been a resident of Malta for a period of at least twelve months preceding the day of the
issuing of the certificate if naturalisation’ (See point 2.2. of Section |1 below).

For the sake of completeness, it is noted that a correction’ was madeto LN 47/2014, due to differences
in the Maltese and English versions of the law. These changes relate to the correction of typographical
errors and have no impact on the substantive requirements, that have not been amended since the
adoption of the law in 2014.

The onus of proving effective residencein Malta for one year is on the main applicant (prior residence
is not required for dependants). Following the most recent amendment to the Citizenship Regulations®
that is of relevance to the 1P, the applicant must confirm that s'he will ‘undertake to provide proof of
residence in Malta prior to being granted a certificate of naturalisation as a citizen of Malta in
accordance with the Individual Investor Programme of the Republic of Malta Regulations 2014°.° The
Maltese authorities are to verify such effective residence in the course of the due diligence (see point
2.4 of Section 1) preceding the granting of naturalisation. Methods used are to be the same as those
used for ‘ordinary applicants’ and can include invoices, registration with schools, local mobile phone,
a car, ?Oqembership in local clubs or professional bodies, philanthropic initiatives, or professional
bodies.

Other conditions for obtaining the citizenship of Malta through investment include a successful due
diligence (see point 2.4 of Section I1), proof of the applicant’s moral standing, a clean criminal record,
health certificate and insurance and an oath of allegiance. Thelanguage criterion, applicableto ordinary
applicants, is waived. Moreover, ldentity Malta gipulates that individuals, who are nationals or
residents of Afghanistan, Iran and the Democratic People’s Republic of Korea, or with significant ties
to these countries, are excluded from the 1P

= Competent authorities

Thecompetent authority in relation to migration and residence permitsis the Department of Citizenship
and Expatriate Affairs within the | dentity Malta Agency (Identity Malta).

6 Subsidiary Legislation 188.013, Individua Investor Programme of the Republic of Mata Regulations, 4 February 2014,
Legal Notice 47 of 2014: http://www.justi ceservi ces.gov.mt/DownloadDocument.aspx ?app=lom& itemid=12141&[=1.

7 Legd Notice 59 of 2014, Correction of Laws Order, 2014 (Lega Notice 47 of 2014):
http://j usti ceservi ces.gov.mt/Downl cadDocument.aspx 7app=I p&itemi d=25933& 1 =1.

8 Subsidiary Legislation 188.01, Citizenship Regulations, 1 August 1989, Legal Notice 106 of 1989 as last amended by Legal
Notices 17 and 63 of 2014 and Act Xl of 2015:
http://www.justi ceservi ces.gov.mt/Downl cadDocument.aspx ?app=lom&itemid=9536&1=1.

° Legal Notice 63 of 2014, Citizenship (Amendment No. 2) Regulations, 2014:
http://j usti ceservi ces.gov.mt/Downl cadDocument.aspx 7app=I p&itemid=25937&1=1.

10 Office of the Regulator Individua Investor Programme (ORiip), Fourth Annual Report on the Individua Investor
Programme of the Government of Madta (Ist July 2016 - 30th June 2017), November 2017:
https://orii p.gov.mt/en/Documents/Reports/ Annual %20Report%202017.pdf; stakeholder consultation with Identity Mata
representatives on 8 March 2018.

1 1dentity Maltawebsite: http:/iip.gov.mt/.
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Identity Malta was set up by the Identity Malta Agency (Establishment) Order, Legal Notice 269 of
2013 (LN 269/2013).* It is a government agency tasked with carrying out functions and duties of the
public administration in a number of matters, inter alia:
= Citizenship, visas, residence permits, work permits and other administrative matters related to
expatriates;
= Passports;
= Individual investment programmes for expatriates or for persons who acquire Maltese
citizenship, including the administration of funds deriving from such programmes.*

Thisisin line with the Fourth Schedule to the Public Administration Act,' stating that Identity Malta’s
functions are to ‘execute the functions and duties of the public administration in matters relating to
passports, identity documents, work and residence permits for expatriates, land registration and
registration of public deeds, acts of civil status and individual investment programmes’.

TheMinister responsible for identity management - currently the Ministry of Justice, Culture and Local
Government - is responsible for Identity Malta® When these matters consist of or include the
administration or investment of funds, the Minister responsible for identity management must act with
the concurrence of the Minister responsible for finance.

On 29 March 2018, LN 269/2013 was amended by Legal Notice 95 of 2018 to provide for the setting
up of a fivemember Board of Directors appointed by the Minister responsible for identity
management.’® The Directors are non-Executive Directors, each having one vote. One of the five
Directors is a non-Executive Chairperson.”® The amendments also set up the office of the ‘Chief
Executive Officer, Identity Management and Ancillary Services’, appointed by the Minister and
responsible for the performance, functions, duties and daily management of |dentity Malta.® The Chief
Executive Officer is answerable to the Board of Directors and is vested with the legal and judicial
representation of ldentity Malta.®*

At the same time, the Malta Individual Investor Programme Agency (Establishment) Order, Legal
Notice 96 of 2018 (LN 96/2018)* was adopted. It sets up the Malta Individual Investor Programme
Agency (I1P Agency) to carry out functions and duties of public administration in thefollowing matters:
=  Administration of thellP;
= Cooperation with Identity Malta in all matters, including the setup and implementation of
strategies and policies;
®=  Peforming all such matters ‘ancillary, incidental or consequential’ to the matters listed above
asthe Minister responsible for identity management may from time to time determine.>

L2 Subsidiary Legislation 497.07, Identity Malta Agency (Establishment) Order, 10 September 2103, Legal Notice 269 of 2013,
as amended by Legal Notices 101 of 2016 and 95 of 2018:
http://www.justi ceservi ces.gov.mt/Downl oadDocument.aspx ?app=lom& i temi d=12096& | =1.

13 Article 3(1) of LN 269/2013.

14 Chapter 497 of the Laws of Malta, Public Administration Act, 27 November 2009, Act | of 2009 as |ast amended by Legal
Notice 243 of 2017, Act I of 2018 and Legal Notice 96 of 2018:
http://www.justi ceservices.gov.mt/Downl oadDocument.aspx ?app=lom& itemi d=8963& 1=1.

5 Article 4 of LN 269/2013.

16 Article 3(1) of LN 269/2013.

17 |dentity Madta Agency (Establishment) (Amendment) Order, 29 March 2018, Legal Notice 95 of 2018:
http://j usti ceservi ces.gov.mt/Downl cadDocument.aspx 7app=I p&itemi d=28992& 1 =1.

18 Article 8(1 and (4) of LN 269/2013.

19 Article 8(2) and (3) of LN 269/2013.

2 Article 9(1) and (2) of LN 269/2013.

2 Articles 9(3) and 10 of LN 269/2013.

2 Subsidiary Legislation 497.25, Maltalndividua Investor Programme Agency (Establishment) Order, 29 March 2018, Legal
Notice 96 of 2018: http://www.justi ceservices.gov.mt/Downl cadDocument. aspx 7app=l om& itemid=12809&=1.

2 Article 3 of LN 96/2018.
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The Minister responsible for identity management is responsible for the [1P Agency.* The [IP Agency
is directed by a Board of Directors appointed by the Minister and some of the Board’s members must
be involved in the direction of Identity Malta® The Board is composed of five Directors appointed by
the Minister. One of the Directors is appointed by the Minister as the Chairperson of the Board.”® The
IIP Agency also has a Chief Executive Officer appointed by the Minister and responsible for the
performance, functions, duties and daily management of the Agency and ‘to give his recommendations
to the Minister on applications presented, after due diligence checks are performed’.?” The Chief
Executive Officer is answerable to the Board of Directors and is vested with the legal and judicial
representation of the [P Agency.®

The lIP Agency was added to the list of agencies in the Fourth Schedule to the Public Administration
Act that describes the Agency’s functions as follows: ‘to carry out functions and duties of public
administration relating to the Individual Investor Programme of the Government of Malta, as
established by and under the Maltese Citizenship Act and to cooperate with Identity Malta Agency in
all matters including the setup and implementation of strategies and policies’.

It is noted that LN 47/2014 has not yet been amended to take into account the establishment of the 1P
Agency. Therefore, the following Sections of this Report retain references to Identity Malta asthe main
competent authority. No references to the I1P Agency are currently found in LN 47/2014.

% Article 4 of LN 96/2018.

% Article 6(1) of LN 96/2018.

2 Article 6(2) of LN 96/2018.

27 Article 7(1) and (2) of LN 96/2018.
2 Article 7(3) and (4) of LN 95/2018.
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. PROCEDURES, COMPETENT AUTHORITIES AND APPLICABLE CRITERIA
1 APPLICATION PHASE

1.1 PROCEDURES

LN 47/2014 sets out a number of qualifications and general requirements that the main applicant
must satisfy to apply for citizenship under theindividual investor programme (11P). Regulation 2 of LN
47/2014 defines the ‘main applicant’ as ‘the person who, either asasingle applicant or asthe head of a
family, undertakes to make a contribution for the purposes of these regulations and signs the relevant
agreement and undertakings on behalf of his dependants’.

The ‘applicant’ is defined as ‘the person who applies or on whose behalf it is being applied for his
naturalisation as a citizen of Malta under the individual investor programme as a main applicant or asa
dependant’.

In order to qualify for citizenship under the 1P, the main applicant must:

() Beat least 18 years of age;

(b) Propose to make a contribution® as determined in the Schedule to LN 47/2014 setting out the
contribution requirements and schedule of fees;

() Meet the application requirements, that is, the formal and substantial requirements set forth in
LN 47/2014;%

(d) Commit to provide proof of residence in Malta and to provide proof of title to residential
property in Malta;

(e) Commit to investing, amongst others, in stocks, bonds, debentures, special purpose vehicles or
to make other investments as provided from time to time by I dentity Malta by means of anotice
in the Government Gazette.™

Identity Malta’s |IP checklist and guidelines refer to the residency stage, application stage and the
oath of allegiance and natur alisation as the key milestones for a successful application.*

The residency stage starts with the signing of an agreement between the applicant and the
concessionaire or accredited person/approved agent for the latter to act on the applicant’s behalf. This
isfollowed by an application for an e-Residence Card issued by the Maltese authorities and payment of
theinitial part contribution — a EUR 5,000 non-refundable deposit. The applicant does not need to be
physically present in Malta for submission of the application; physical presenceis only required before
the e-Residence Card is issued for the purposes of taking the applicant’s biometric data.*® Theresidence
related requirements are further explained in points 2.2 and 2.3 bel ow.

The application stage involves the submission of the complete application pack by the concessionaire
or accredited person/approved agent to Identity Malta® In accordance with Regulation 4(2) of LN
47/2014, applications must be made on the forms prescribed under the Citizenship Regulations. Forms
N, O and P of the Citizenship Regulations aretheforms for Application for Naturalisation as a Citizen
of Malta (under Article 10(9)(b) of the Maltese Citizenship Act, Cap. 188 and reative subsidiary

2 Regulation 2 of LN 47/2014 defines contribution’ as ‘a contribution paid under these regulations seventy per cent of which
shall be paid to the National Development and Social Fund, in accordance with these regulations’.

%0 As per the definition of ‘application requirements’ in Regulation 2 of LN 47/2014.

31 Regulation 4(1) of LN 47/2014. Beneficiaries of the Global Residence Programme under the Income Tax Act can apply for
the I1P subject to satisfying all additiona eligibility requirements of the Programme.

%2 Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and Guidelines’, Version 2.0 — 2015, p. 3:
http://ii p.gov.mt/wp-content/upl oads/2014/02/M 11P-Checklist-and-Gui delines-V 2-1. pdf.

33 Information confirmed through stakeholder consultation with Identity Malta representatives on 8 March 2018.

3 Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and Guidelines’, Version 2.0 — 2015, p. 3:
http://ii p.gov.mt/wp-content/upl oads/2014/02/M 11P-Checklist-and-Gui delines-V 2-1. pdf.
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legislation)’:

= FormN isfor main applicants,®

= Form O for the spouse or other adult dependants™ and

= Form P is for the main applicant or his or her spouse on behalf of a minor child or a legal
guardian of a child.*

In addition to the application forms a number of administrative forms as described in point 2.4 below
must be completed.

The application form must be completed by the applicant personally or if the applicant is unableto do
s0, by alegal representative and signed by each and every applicant.® The applicant does not need to
be physically present in Malta.* The application form must be accompanied by the due diligence
and bank charges fees (see point 2.4 below) and originals or certified copies™ of:

(@) Certification from a reputable health system to the satisfaction of Identity Malta that the main
applicant and hig’her dependants are not suffering from any contagious disease and that they
are otherwise in good hesalth;

(b) Police certificate/s,** which may be submitted subsequently at alater date but in any case before
the application is approved (see point 2.4 bel ow);

(c) Evidence, through due diligence processes, that the main applicant and his/her dependants are
fit and proper persons to hold Maltese citizenship (see point 2.4 below);

(d) Anundertaking to remit thetotal of the required contribution, |ess the non-refundable payment
aready made at the time of submission of the application, of the amount specified in the
Scheduleto LN 47/2014, when called to do so by Identity Malta (see point 2.1 bel ow);

(e) Anundertaking to purchase or take on lease immovable residential property in Malta (see point
2.1 below);

(f) Anundertaking to make other investments in Malta in accordance with LN 47/2014 (see point
2.1 below); and

(g9) Any other document as may be required from timeto time by notice issued by Identity Malta.

Application forms and accompanying documents must be completed in English. If the original language
of a document is not English, it must be accompanied by an authenticated translation.

Once I dentity Malta has formally accepted the application and supporting documentation, the remaining
part of the non-refundable payment (EUR 5,000) and the relevant fees it issues a Letter of Approval in
Principle to the main applicant informing him/her that she must provide:

%5 Available at: http://iip.gov.mt/wp-content/upl oads/2014/01/Form-N-M ain-Applicant. pdf

% Available at: http://iip.gov.mt/wp-content/upl oads/2014/01/Form-O.pdf

57 Available at: http://iip.gov.mt/wp-content/upl oads/2014/01/Form-P-Minor-Dependent 1. pdf

38 Regulation 4(6) of LN 47/2014.

39 Information confirmed through stakehol der consultation with Identity Malta representatives on 8 March 2018.

40 Regulation 2 of LN 47/2014 defines ‘certified copy’ as ¢ a photocopy of an original document certified by a duly licensed
lawyer, or notary public, aMaltese consular or diplomatic officer or asenior officer of the concessionaire to be atrue copy of
the original’. According to Regulation 7(3) of LN 47/2014, where alawyer or notary certifies a document to be atrue copy of
theoriginal, that document must be authenticated by (&) an apostillein accordance with the provisions of the Hague Convention
of 5 October 1961 abolishing the Requirement for Legislation for Foreign Public Documents, in the case of ajurisdiction that
is a party to that Convention; or (b) a validation of the certificate of the lawyer or notary by the appropriate government
department in the case of ajurisdiction that is not a party to that Convention; or (c) avalidation of the certificate by a Matese
consular or diplomatic representation in the case of ajurisdiction that is not a party to that Convention.

4 Regulation 2 of LN 47/2014 defines ‘police certificate’ as ‘a certificate of conduct, report or statement from a national law
enforcement authority or other public authority in charge of criminal records on the status of an applicant’s criminal record’.
42 Regulation 4(4) of LN 47/2014. Regulation 2 of LN 47/2014 defines ‘authenticated translation’ as ‘a translation done by
either a professona translator who is officially accredited to a court of law, a government agency, an international
organization, or similar official ingtitution, or if donein a country wherethere are no accredited translators a transl ation, done
by a company whose role or business is professional translation’.
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=  Evidence that the main applicant and dependants are covered by a global health insurance
policy and a declaration that they are in a position to retain such a policy indefinitely;

= A written undertaking to either: (a) acquireand hold aresidential immovable property in Malta
having a minimum value of EUR 350,000; or (b) take on lease a residential immovable
property for a minimum annual rent of EUR 16,000.%

If the conditions are satisfied, the Minister will issue the certificate of naturalisation within two years
but not less than six months from the date of application.* The process normally takes a year to
complete.®® The time period between the application for the e-Residence Card and the issuance of the
certificate of naturalisation constitutes a residence period. This period of time may be counted towards
the one year effective residence requirement.”® The time frames for the various stages are detailed in
point 2.1 below as part of the verification procedures involved in the application process.

After the applicant takes an oath of allegiance, the certificate of natur alisation becomes effective and
is made available to the applicant. At this point, the application for a passport may also proceed.*’ The
applicant must be physically present in Malta to take the oath of allegiance. This means that the
applicant must be present in Malta twice: once for the purposes of taking the applicant’s biometric data
for the e-Residence Card and once to take the oath of allegiance.®

Applications may be turned down for a number of reasons. Regulation 4(8) of LN 47/2014 provides
that an application may be declined if the applicant makes a false statement or omits information
requested.”® In accordance with Regulation 4(9) of LN 47/2014, applications will not be accepted and
processed if the forms are not properly completed, dated and signed and accompanied by all required
documents, fees and undertakings including the undertaking to remit the required contribution
following the approval in principle of the application.

Article 25A of the Maltese Citizenship Act requires the Office of the Regulator of the IIP (ORiiP) to
investigate complaints about the | I P. According to the web portal of the Office of the Regulator ‘this
empowers the Regulator to carry out related investigations’.

However, a legal instrument prescribing the formalities for such complaints to the Regulator has not
yet been adopted in Malta. Discussions on the complaints procedure have been underway between the
Regulator, the Office of the Attorney General and related stakeholders ever since the programme
started.®® A draft of the Individual Investor Programme (Complaints Procedure) Regulations, 2015 is
annexed to the Second Annual Report on the 1P Programme of the Government of Malta.** If adopted,
these regulations would empower the ORIiip to receive complaints about the I1P from main applicants,
approved agents, accredited persons, the concessionaire, an authority or agency that was involved in
providing information to | dentity Malta during the process, and any person aggrieved by the decision.
According to Regulation 7 of the draft Regulations, the ORiip ‘shall not investigate any complaintsin
regard to which legal proceedings have been ingtituted or where the matter isresjudicata’ or wherethe
complaint is being ‘heard in a court of law and, or has been decided by a court of law’.

43 Regulation 7(5) of LN 47/2014.

4 Regulation 7(9) of LN 47/2014.

4 Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and Guidelines’, Version 2.0 — 2015, p.3:
http://iip.gov.mt/wp-content/upl oads/2014/02/M 11 P-Checklist-and-Gui delines-V 2-1. pdf.

46 Information confirmed through stakeholder consultation with Identity Malta representatives on 8 March 2018.

47 Regulation 7(11) of LN 47/2014.

“8 Information confirmed through stakeholder consultation with Identity Malta representatives on 8 March 2018.

4 Regulation 4(8) of LN 47/2014.

%0 Office of the Regulator, ‘Complaints’: https://oriip.gov.mt/en/Pages/compl aints.aspx.

51 Office of the Regulator Individua Investor Programme (ORiip), Second Annual Report on the 1IP Programme of the
Government of Malta, October 2015, Appendix I (Complaints Regulations):
https://orii p.gov.mt/en/Documents/ Reports/ Annua %20Report%202015.pdf .

Milieu Ltd Deliverable B.| — Investors’ Citizenship Schemes in Malta/10
Brussds, March 2018


http://iip.gov.mt/wp-content/uploads/2014/02/MIIP-Checklist-and-Guidelines-V2-1.pdf
https://oriip.gov.mt/en/Pages/complaints.aspx
https://oriip.gov.mt/en/Documents/Reports/Annual%20Report%202015.pdf

In particular, neither the draft Regulations nor the Maltese Citizenship Act provide for a possibility of
judicial review of the Minister’s decision. Rather, Article 19 of the Maltese Citizenship Act stipulates
that the ‘decision of the Minister on any such application shall not be subject to appeal to or review in
any court’.

Inits Fourth Annual Report on the I1P Programme of the Government of Malta, published in November
2017, the ORiip stipulates that between the start of the programme and 30 June 2016, there were only
11 complaints where the Regulator’s intervention was requested. While in the absence of regulation
these cases could not be entertained, the key topic of complaints was due diligence. Thereis no further
information on the details of these ad hoc complaints. Moreover, the same report notes that there are
two ongoing cases against |dentity Malta in relation to the 11P: case No. 144/2016 (Mifsud Cedric L-
Avukat Dr Noe v L-Agenzija Identity Malta Et) and case No. 834/2016 (Schembri Alexander L-Avukat
Dottor Noe v L-Agenzija Identity Malta Et).> The first case concerned a failed 11P application by a
Russian millionaire Yury Sergeevich Danilov, who challenged the decision of Identity Malta on
grounds of the agency’s failure to provide him with an explanation for rejecting his application.> The
details of the second case have not yet been released.

1.2 COMPETENT AUTHORITIES AND NON-PUBLIC BODIES

Identity Malta is a government agency set up by the Identity Malta (Establishment) Order. It is the
main public body involved in the application procedure and is also tasked with issuing procedural
guidelines ‘to specify the operational aspects and interpretations’ under LN 47/2014.%

I1P applications must be submitted by the main applicant to Identity Malta either through Approved
Agents or the concessionaire.*® These are non-public bodies that have a significant role throughout the
application process.

Regulation 2 of LN 47/2014 defines ‘Approved Agent’ as ‘an audit firm, a law firm, a financial
advisory firm, an intermediary firm or any other person or body whichin all cases has been authorised
to act as an authorised intermediary firm by Identity Malta for the purposes of these regulations’.

Approved Agents are licensed by Identity Malta after a due diligence process and are entitled to
introduce prospective applicants to Identity Malta. They are required to pay an annual licence fee and
must comply with the conditions of their licence.*® Thelist of Approved Agentsis available on | dentity
Malta’s website: http://iip.gov.mt/agents-list/. As of March 2018, there are 168 Approved Agents.

Identity Malta can withdraw an Approved Agent’s licence if, after investigation, it is satisfied that the
Approved Agent acted in an unethical or unprofessional manner or substantially prejudiced the IIP or
the Approved Agent committed a serious breach of guidelines, codes of conduct or codes of ethics
issued by Identity Maltaand made specifically applicableto Approved Agents.>” The Accredited Person
— Code of Conduct published by Identity Malta lists failure to report sub agents/sources as well as
withdrawal from membership of professional associations as grounds for revocation of the licence.*®
The Code of Conduct also sets the standards and labels that Approved Agents are bound by, particularly

52 Office of the Regulator Individua Investor Programme (ORIip), Fourth Annual Report on the Individual Investor
Programme of the Government of Malta (1st July 2016 - 30th June 2017), November 2017, p. 37:
https://oriip.gov.mt/en/Documents/Reports/ Annua %20Report%202017.pdf .

5% Times of Malta, °‘Russian millionaire sues Madta after failing passport tet’, 8 July 2016:
https.//www.timesofmal ta.com/arti cl es/view/20160708/l ocal /russ an-milli onaire-sues-mal ta-after-failing-passport-
test.618081

% Regulation 11 of LN 47/2014.

% Regulation 4(3) of LN 47/2014.

% Regulation 3(3) and (4) of LN 47/2014.

57 Regulation 3(5) of LN 47/2014.

%8 |dentity Malta, Accredited Person — Code of Conduct: http://iip.gov.mt/wp-content/upl oads/2014/02/M ata-11P-Code-of -

Conduct-2.pdf
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in terms of how the programme is referred to for marketing purposes, and stipulates the exact labelling
of the different eements of the pecuniary contribution.*

According to Regulation 3(2) of LN 47/2014, the ‘concessionaire’ operates the 1P and is defined in
Regulation 2 as ‘the entity awarded with the public service concession contract to design, implement,
administer, operate and promote the programme, or any subsidiary of that entity, duly authorized by the
public service concession contract’. In accordance with Regulation 7(1) of LN 47/2014, every
application must be presented to, and examined by, Identity Malta, either directly or through the
concessionaire. The concessionaireis Henley & Partners.®

The Fourth Annual Report of the ORiip notes that the role of the concessionaire has consensually
diminished since the start of the scheme, pursuant to an agreement between the Government, Identity
Malta and Henley & Partners.®* Originally, the concessionaire held a ‘public service concession to
design, implement, administer, operate and promote the Programme’, including the exclusive rights to
present and receive information on the outcome of every application.®> However, in addition to the
concessionaire, Approved Agents also havetheright to operate and promote the programme, as well as
to submit and receive information on the outcome of applications. At present, the role of Henley &
Partners is mostly tied to the promotion of the programme in key global events, and organising
conferences or events specifically on Malta. These are not tied only to the [P but promote Maltaas a
business destination. Henley & Partners also advises Identity Malta on a needs basis on legal or
technical aspects but is not involved in assessing or recommending applications. Therefore, Henley &
Partners acts solely as any other agent meaning that its current role is limited to presenting applications
on behalf of its clients to |dentity Malta’s 1P unit.®® The legislation has not been amended to reflect this
agreement.

According to the concession contract (amended), Henley & Partners receives 4% of the ‘paid-in
contribution’. The published version of the concession contract and its amendment, exclude the
definition of the “paid-in contribution’.* This definition has been devised to compensate for any losses
the concessionaire may have incurred through the contract amendment. The ORiip’s Fourth Annual
Report notes that Henley & Partners receives 4% of the contributions, and 4% of the ‘investment made
under the Investment Requirement (at the minimum value prescribed by the Regulations, even if the
actual investment in a particular case is higher’.® The due diligence process, which was originally
supposed to be handled by the concessionaire, who was also to receive the respective fees, is now
handled by the Government of Malta® Through the Public Service Concession Contract, the
Government of Malta has committed to promoting the scheme at events organised by Henley &

%9 The EUR 650,000 contribution to the Nationa Development and Social Fund can only be referred to as contribution’, while
the EUR 150,000 investment requirement in stocks, bonds, debentures, specia purpose vehicles or other investments as
identified by Identity Malta Agency, or other, as ‘investment’. Identity Malta, Accredited Person — Code of Conduct:
http:/ii p.gov.mt/wp-content/upl oads/2014/02/M dta-11P-Code-of -Conduct-2. pdf

8 Henley & Partners, Citizenship by Investment in Malta: https://www.henl eygl obal .com/citi zenshi p-malta-citi zenship/

61 Office of the Regulator Individua Investor Programme (ORiip), Fourth Annual Report on the Individua Investor
Programme of the Government of Malta (1st July 2016 — 30th June 2017), November 2017, p. 37:
https:/oriip.gov.mt/en/Documents/ Reports/ Annua %20Report%20201 7. pdf

62 Regulation 3(2) of LN 47/2014.

8 Information obtained through email correspondence with Identity Malta representative on 15 March 2018.

8 Public Service Concession Contract between The Republic of Malta represented by the Ministry of Home Affairs and
Nationa Security and Henley & Partners Holdings Plc. Regarding The Mdta Individual Investor Programme:
https://parlament. mt/medi a/90506/dok-105-160.pdf; Amendment to Public Service Concesson Contract between The
Republic of Malta represented by the Ministry of Home Affairs and National Security and Henley & Partners Holdings Pic.
Regarding The MaltaIndividua Investor Programme: https.//www.parlament. mt/media/82316/dok-106-160. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Fourth Annual Report on the Individua Investor
Programme of the Government of Malta (1st July 2016 - 30th June 2017), November 2017, p. 17:
https://orii p.gov.mt/en/Documents/Reports/ Annua %620Report%202017.pdf

8 Amendment to Public Service Concession Contract between The Republic of Malta represented by the Ministry of Home
Affairs and Nationa Security and Henley & Partners Holdings Plc. Regarding The Malta Individual Investor Programme,
Article 7.5: https.//www.parl ament.mt/media/82316/dok-106-160.pdf
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Partners. Article 7.4 of the said contract stipulates that
‘[flrom time to time, and at Concessionaire discretion, the Concessionaire will, at its own costs
and expense organize events to professionally promote the programme worldwide, and the
government will ensureto send, whenever requested by the Concessionaire, appropriate, high-
ranking government representatives, or other senior government officials, to speak at the events
and represent the Programme and the Government.”®

Article 25 of the Maltese Citizenship Act places oversight and reporting obligations on the ORiip. The
Regulator is responsible for the correct implementation, monitoring and keeping under review of all
aspects of the IIP. The monitoring role of ORiip is explained in detail in point 1.3 of this Section.

As regards dissemination of information more generally, Regulation 9 of LN 47/2014 prohibits any
person with the exception of | dentity Malta, the concessionaire or an Approved Agent from advertising,
publishing or disseminating publicly any information relating to the IIP for gain and without
authorisation. Approved Agents can only advertise, publish or disseminate publicly information relating
to the IIP in strict compliance with Identity Malta’s guidelines. In fact, Article 23(3) of the Maltese
Citizenship Act, introduced by the 2013 amendments makes it an offence for any person to advertise,
publish or disseminate publicly any information relating to the 11P for gain and without being duly
authorised. Breaches are subject to a fine (multa) not exceeding EUR 20,000.

1.3 MONITORING OF THE PROCEEDINGS AND THE AUTHORITIES INVOLVED

Regulation 12 of LN 47/2014 sets out a maximum number of admissions. The number of successful
main applicants, therefore excluding dependants, is capped at 1800 for the whole duration of the lIP. It
is worth noting here that LN 47/2014 provides for a broad range of dependants including the spouse,
minor children, adult children falling within a specific age group and subject to certain conditions,
parents and grandparents of a specific age group and subject to certain conditions as explained in point
1.5bedow. Itistherefore possiblefor an excess of 1800 admissionsto Maltese citizenship under the l1P.
For example, in the July 2015 to June 2016 period, 450 applications were made and 1186 dependants
were included in the 450 applications — on average each application contained one main applicant and
three dependants.®

It is also noted that at a recent Global Residence and Citizenship Conference hosted by Henley &
Partners, the Maltese Prime Minister put forward the government’s intention to renew the scheme with
‘more exclusive’ eligibility criteria stating that it had a strong mandate to renew the ITP.%

Scrutiny on the number of successful applications must be analysed in the context of Article 25 of
the amended Maltese Citizenship Act that deals with the appointment of the Regulator for the 1P and
monitoring of the IIP. The Regulator is responsible for keeping under review all aspects of the IIP,
therefore, including the number of successful applicants. He must act in his individual judgment and is
not subject to the discretion or control of any other person or authority. The Regulator may report to the
Minister on any matter reating to his functions under the Maltese Citizenship Act at any time and is
required at law to make an annual report on his functions to the Minister.” This report is subject to
parliamentary scrutiny, as the Minister must present it to the House of Representatives.” The annual

67 Public Service Concession Contract between The Republic of Malta represented by the Ministry of Home Affairs and
Nationa Security and Henley & Partners Holdings Plc. Regarding The Malta Individua Investor Programme, Article 7.4:
https://parlament. mt/medi a/90506/dok - 105-1 60. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Third Annual Report on the Individual Investor Programme

of the Government  of Madta (1 Juy 2015 - 30 June 2016), October  2016:
https://oriip.gov.mt/en/Documents/ Reports/ Annua %20Report%6202016. pdf

8 Times of Malta, ‘Cash-for-passports scheme will become more exclusive’ — PM’, 15 November 2017:
https://www.ti mesof mal ta.com/arti cl es/view/20171115/| ocal/cash-for-passports-scheme-will-become-more-exclusive-
pm.663206.

0 Article 25(7) of the Maltese Citizenship Act.
71 Article 25(9) of the Maltese Citizenship Act.
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report must not include personal data rdating to individuals who acquired Maltese citizenship under
the 11P" (see point 1.4 below).

In addition to oversight and reporting obligations, the Regulator must also investigate complaints about
the l1P in accordance with Article 25A of the Maltese Citizenship Act. Thusfar, however, in the absence
of alegal instrument enabling the Regulator to investigate complaints, this institution has been unable
to do so (see point 1.1. above). The Ombudsman’ deals with general complaints against administrative
authorities.

A Monitoring Committee™ consisting of the Prime Minister, the Minister and the Leader of the
Opposition, monitors theworkings of the l1P. It must meet at least once ayear and can ask the Regulator
toreport to it at its meetings. Presumably it also monitors the number of applications on the basis of the
Regulator’s reports.

1.4 INFORMATION ON APPLICATIONS

As stated in point 1.3 above, Article 25(8) of the Maltese Citizenship Act expressly states that the
Regulator’s annual report must not include personal data relating to individuals who acquired Maltese
citizenship under the I1P. Therefore the reports of the ORiip do not contain any names. The Regulator
publishes information on the number of successful 11P applications and the geographical distribution of
the applications.

On the other hand, Regulation 14 of LN 47/2014 contains a disclosure obligation. In accordance with
Regulation 14(1), the IIP must be operated with the utmost consideration of Malta’s international
obligations and of preserving Malta’s good reputation as a worthy, transparent and reputabl e financial
centre and a jurisdiction for international business. Regulation 14(2) requires the Minister to publish
every year in the Government Gazette the names of all persons who during the previous twelve calendar
months were granted Maltese citizenship by registration or naturalisation including those persons who
were granted Maltese citizenship under the l1P.

It is noteworthy that the published list does not distinguish between citizenship obtained under the [1P
and other routes to citizenship. This is also mentioned in Identity Malta’s checklist and guidelines that
under the heading ‘[k]ey items to note’, state that the names of persons granted citizenship under the
IIP are published annually in the Government Gazette ‘together with all the other names of persons
granted citizenship under other provisions of Maltese citizenship legislation’.”

The government published the list of persons naturalised as M altese citizens between July 2013 and
December 2014 in the Government Gazette of 31 July 2015. It is noted that in addition to making no
distinction between persons who obtained citizenship under the IIP and persons who have been
naturalised for other reasons such as marriage, the list is sorted in alphabetical order by first name
meaning that it is not evident where whole families have obtained citizenship or whereit is individual
applicants.”” It is also worth noting that the |1 P scheme as originally envisioned would not have allowed

72 Article 25(8) of the Maltese Citizenship Act.

73 Malta Ombudsman: https://www.ombudsman.org.mt.

7 Article 25B of the Maltese Citizenship Act.

5 Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and Guidelines’, Version 2.0 — 2015, p. 5:
http://iip.gov.mt/wp-content/upl oads/2014/02/M 1| P-Checkli st-and-Gui delines-V 2-1. pdf

6 The Malta Government Gazette, 31 July 2015, Government Notice 751 — Persons Naturalised/Registered as Citizens of
Madta

https.//govcems.gov.mt/en/Government/ Government%20Gazette/ Government%20N oti ces/Documents/Natural i sed%20l ist. pdf
" The Mdta Government Gazette, 31 July 2015, Government Notice 751 — Persons Naturalised/Registered as Citizens of
Madta

https://govems.gov.mt/en/Government/ Government%20Gazette/ Government%20Noti ces/ Documents/N aturali sed%620l i st.pdf
For further observations on this see Daphne Caruana Galizia’s Running Commentary, ‘Government publishes list of citizens
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for the publication of names in the Government Gazette.™

Despite the requirement for yearly publication under Regulation 14(2) of LN 47/2014, the publication
of lists after 31 July 2015 was delayed.” Thelist covering January to December 2016 was published in
the Government Gazette of 22 December 2017.% The same issues identified in the previous paragraphs
with respect to the 2015 list remain — the list is sorted in alphabetical order by first name and contains
the names of 2,182 applicants granted citizenship through naturalisation with those who obtained
citizenship through the I1P. It is reported that the government argues that publishing the names of the
new Maltese citizens would affect the IIP scheme’s success ‘as many of the buyers preferred

discretion’.®

The table below provides statistical data obtained from the Regulator’s Annual Reports. It is noted
that the statistics in these reports are not provided per calendar year. They only contain information on
the number of applications for citizenship under the IIP, and not under other provisions for
naturalisation.

Period Total no. of No. of requests No. of No. of turned Sources
requests for  for citizenship successful down
citizenship by investors applications applications
2012 N/A N/A N/A N/A N/A
2013 N/A N/A N/A N/A N/A
Feb 2014 N/A 173 0 0 https://oriip.gov.mt/en/D
-Jun 2014 ocuments/Reports/Annua
1%20Report%202014.pdf
Jul 2014 - N/A 245 75 11 https://oriip.gov.mt/en/D
Jun 2015 ocuments/Reports/Annua
1%20Report%202015.pdf
Jul 2015 - N/A 450 241 52 https://oriip.gov.mt/en/D
Jun 2016 ocuments/Reports/Annua
1%20Report%202016.pdf
Jul 2016 - N/A 377 422 83 https://oriip.gov.mt/en/D
Jun 2017 ocuments/Reports/Annua

1%20Report%202017.pdf

The datain the table above are based on the four Annual Reports of the ORiip covering the period from
the inception of the programme in February 2014 until 31 June 2017. There is some inconsistency in
the number of applications received, approved, and rejected across the reports. For instance, the Third
Annual Report notes that with the 450 applications received between 1 July 2015 and 30 June 2016, the
total number of submitted citizenship requests under the 11P amounted to 723.% When the information
fromthe First Annual Report (173 applications)® is added to that from the Second Annual Report (245

naturalised last year’, 1 August 2015: https://daphnecaruanagalizia.com/2015/08/government-publishes-list-of-citi zens-
naturaised-l ast-year/.

7 Times of Malta, ‘PM promises citizenship list ‘in the coming days’, 19 December 2017:
https://www.ti mesof mal ta.comy/arti cl es/view/20171219/| ocal /pm-promi ses-citi zenshi p-li st-in-the-comi ng-days.666007

7 This has been commented upon in the media e.g. Times of Malta, ‘Citizenship list yet to be published’, 31 October 2017:
https://www.ti mesof mal ta.comy/arti cl es/view/20171031/| ocal/ citi zenshi p-list-yet-to-be-published.661858

8 The Madta Government Gazette, 22 December 2017, Government Notice 1434 — Persons Naturalised/registered as Citizens
of Malta: http://www.gov.mt/en/Government/ Government%20Gazette/ Documents/ 12/ Government%20Gazette%620-
%2022nd%20December. pdf

81 Times of Malta, ‘Passport buyers hidden among ‘new Maltese’: Over 2,00 on Government Gazette list’, 29 December 2017:
https://www.ti mesof mal ta.comy/arti cl es/view/20171229/| ocal /passport-buyers-hi dden-among-new-mal tese. 666680. This
article dso contains alink to an unofficial document sorting the list by surname.

82 Office of the Regulator Individua Investor Programme (ORiip), Third Annual Report on the Individual Investor Programme
of the Government of Madta (1% Juy 2015 - 30" June 2016), October 2016, p.3:
https://orii p.gov.mt/en/Documents/Reports/ Annua %620Report%202016. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), First Annual Report on the IIP Programme of the
Government of Malta, October 2014, p. 22: https./oriip.gov.mt/en/Documents/Reports/ Annual %20Report%202014. pdf
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applications),® and the Third Annual Report (450 applications),® the total reached is 863 applications.
The Fourth Annual Report does not account for this discrepancy and with the 377 applications from 1
July 2016 to 30 June 2017 it notes that the total number of applications is 1101. The same document
stipulates that in the previous reporting period, the number of applications was 451 and not 450.%°

During the three reporting periods, on average, each application contained one main applicant and three
dependants. Only requests by main applicants are listed in the table.

The First Annual Report notes that in that reporting period there were no naturalisations or reections
of applications.®” In the Second Annual Report, it is noted that between 1 July 2014 and 30 June 2015,
atotal of 75 applications received an approval in principle (i.e. applications for which the due diligence
process was concluded and a letter of approval in principle issued), while a total of 44 naturalisations
of main applicants (137 naturalisations overall) took place® The Third Annual Report notes that the
number of approvals in principle issued between 1 July 2015 and 30 June 2016 was 241, and that 134
main applicants were naturalised (477 naturalisations overal). Eight applications were withdrawn
before the due diligence process was completed.®*® The number of approved applications increased
significantly in the fourth reporting period, when 422 applications were approved, and 83 were reected
or withdrawn. During this period, 386 main applicants were naturalised.®

1.5 INFORMATION ON NATURALISATION OF FAMILY MEMBERS
= Measures concerning the naturalisation of family members

LN 47/2014 distinguishes between the main applicant and dependants. Asindicated in point 1.3 above,
a broad range of family members qualify as dependants within the meaning of LN 47/2014:%
m  The main applicant’s spouse in a monogamous marriage or in another relationship having the
same or sSimilar status as marriage;
= Children under 18 years of age of the main applicant or of hisher spouse;
= Unmarried children of the main applicant or of his/her spousewho are between 18 and 26 years
of age and who proveto the Minister’s satisfaction that they are wholly maintained by the main
applicant;
= Parents or grandparents above 55 years of age of the main applicant or of his’her spouse who
prove to the Minister’s satisfaction that they are wholly maintained or supported by the main
applicant and form part of the main applicant’s household;
= Physically or mentally challenged children who are at least 18 years of age of the main
applicant or of his’her spouse and who live with and are fully supported by the main applicant.
Such person must have the capacity to take an oath of allegiance.

8 Office of the Regulator Individua Investor Programme (ORiip), Second Annual Report on the IIP Programme of the
Government of Malta, October 2015, p. 6: https.//oriip.gov.mt/en/Documents/Reports/ Annual %20Report%202015. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Third Annual Report on the Individual Investor Programme
of the Government of Madta (1% Juy 2015 -~ 30" June 2016), October 2016, p.3:
https:/oriip.gov.mt/en/Documents/Reports/ Annual %620Report%202016. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Fourth Annual Report on the Individua Investor
Programme of the Government of Malta (18 July 2016 - 30" June 2017), November 2017, p.9:
https:/oriip.gov.mt/en/Documents/ Reports/ Annual %20Report%20201 7. pdf

87 Office of the Regulator Individua Investor Programme (ORiip), First Annual Report on the IIP Programme of the
Government of Malta, October 2014, p. 22: https./oriip.gov.mt/en/Documents/Reports/ Annual %20Report%202014. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Second Annual Report on the IIP Programme of the
Government of Malta, October 2015, p. 6: https.//oriip.gov.mt/en/Documents/Reports/ Annual %20Report%202015. pdf

8 Office of the Regulator Individua Investor Programme (ORiip), Third Annual Report on the Individua Investor Programme
of the Government of Madta (1% Juy 2015 - 30" June 2016), October 2016, p.3:
https://orii p.gov.mt/en/Documents/Reports/ Annua %620Report%202016. pdf

9 Office of the Regulator Individua Investor Programme (ORIip), Fourth Annual Report on the Individual Investor
Programme of the Government of Mata (1 July 2016 - 30th June 2017), November 2017, p.9:
https://orii p.gov.mt/en/Documents/ Reports/ Annual %20Report%6202017.pdf

9 Regulation 2 of LN 47/2014.
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In the case of dependants over 18 years of age, with the exception of the spouse, the main applicant
must provide an affidavit of support with the application form.%

As regards dependants below 18 years of age:
= Theforms must be signed by both parents on behalf of the dependant; and
= Where one parent has sole custody, or another person has legal guardianship, the appropriate
legal documentation must be provided to demonstrate that a court of law of other relevant
authority awarded sole custody or guardianship.®

Dependants must meet the eigibility criteria set out in Regulation 5 of LN 47/2014 as outlined in point
2.4 below. No separate investment is required from dependants and the contribution to be made on
behalf of dependantsis much lower than that required from the main applicant. The due diligence fees
are also lower for dependants. Further details are provided in point 2.1 below.

= Statistical data on the number/percentage of successful applicationsfor naturalisation of family

members
Period Number/Percentage of successful Source
applications for naturalisation of
family members

2012 N/A N/A

2013 N/A N/A

Feb 2014 - Jun 0 https://oriip.gov.mt/en/Documents/Rep

2014 orts/Annual%20Report%202014.pdf

Jul 2014 - Jun 2015 166 https://oriip.gov.mt/en/Documents/Rep
orts/Annual%20Report%202015.pdf

Jul 2015 - Jun 2016 477 https://oriip.gov.mt/en/Documents/Rep
orts/Annual%20Report%202016.pdf

Jul 2016 - Jun 2017 1,023 https://oriip.gov.mt/en/Documents/Rep

orts/Annual%20Report%202017 .pdf

%2 Regulation 4(5) of LN 47/2014.
% Regulation 4(7) of LN 47/2014.
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2 APPLICABLE CRITERIA AND VERIFICATION PROCEDURES

2.1

Type of investment
required

Main applicant:

- Investment, among
others, in  sftocks,
bonds, debentures,
special purpose
vehicles or other
investment as
provided from time to
time by Identity Malta
by means of a notice
in the Gazette
(Regulation 4(1)(e) of
LN 47/2014)

- Acquisition or lease
of immovable
property (Regulation
7(5) of LN 47/2014)

All applicants (main
applicant and each
dependant):

- Fulfilment of
contribution
requirement set out in
point 1 of the
Schedule to LN
47/2014

TYPE OF INVESTMENT"4

Applicability of financial threshold

The main applicant must acquire and hold a residential immovable
property in Malta having a minimum value of EUR 350,000; or (b) take
on lease a residential immovable property for a minimum annual rent
of EUR 16,000 (Regulation 7(5) of LN 47/2014).

The main applicant (therefore excluding dependants) must make
investments in Malta fo an amount of EUR 150,000 (Regulation 7(6) of LN

47/2014).

The contribution requirements set out in the Schedule to LN 47/2014 are

as follows:

®  Main applicant: EUR 650,000 of which non-refundable payment of
EUR 10,000 to be remitted as a non-refundable deposit prior to
submission of the application (see point 1.1 above regarding non-
refundable deposit)

m  Spouse: EUR 25,000

m  Each child under 18 years of age: EUR 25,000

m  Each unmarried child between 18 and 26 years of age: EUR 50,000

m  Each dependant parent above 55 years of age: EUR 50,000 (it is

noted that the Schedule does not mention dependant
grandparents although these fall within the definition of
dependants),

The contribution is paid directly to Identity Malta.?s

In addition the following fees are payable under each application:

1. Due diligence fees:

Procedure to verify the fulfiment of the
investment criterion

Evidence in relation to immovable property
must be provided within four months from the
issue of the Letter of Approval in Principle by
the submission of a contract of purchase or of
lease to Identity Malta. The property cannot be
let or sublet and must be retained by the
applicant for at least five years from the date
of purchase or lease (Regulation 7(5) of LN
47/2014).

Evidence as regards investment must be
provided within four months from the issue of
the Letter of Approval in Principle by the
submission to Identity Malta of proof that the
said investments have been made. The
investments must be retained for at least five
years (Regulation 7(6) of LN 47/2014).

The loaw does not specify the frequency at
which checks in relation to the investment
requirement and whether the immovable
property is still held by the applicant orwhether
the applicant is physically present there are to
be carried out. At present (March 2018), a
compliance mechanism is not in place.

Competent
authorities
and non-

public bodies
See points
1.1, 1.2 and
1.3 above.

% For the purposes of this Table, the term ‘investment’ covers any pecuniary disbursement required as part of the process for obtaining citizenship under the investors’ citizenship scheme.
9 Information obtained through consultation with Identity Malta representatives on 8 March 2018.
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- Due diligence fees; m  Main applicant: EUR 7,500 The main applicant will receive instructions for
passport and bank m  Spouse: EUR 5,000 remittance of the contribution less the non-
charges fees set out m Each chid between 13 and 18 years of age: EUR 3,000 refundable payment already received within
in point 2 of the m Eachdependant unmarried child between 18 and 26 years of age: five days of the approval in principle. The
Schedule  to LN EUR 5,000 contribution must be received within twenty
47/2014. m  Each dependant parent above 55 years of age: EUR 5,000 (it is days from such instruction. Upon receipt,
noted that the Schedule does not mention dependant Identity Malta will, provided the conditions of
As regards the refund grandparents although these fall within the definition of the Letter of Approval in Principle have been
of fees and dependants), satisfied, notify the Minister to issue a certificate
contributions, of naturalisation (Regulation 7(8) of LN
Regulatfion 8 of LN The legislation does not define what is covered by the due 47/2014). The provisions of the Anti-Money
47/2014, provides diligence fees. In practice, these fees cover Identity Malta’s  Laundering Directive are applied in verifying
that: expenses in engaging third party service providers o carry out  the source of funds for the contribution (see
m The due the due diligence processes described in point 2.4 below.?¢ further details in point 2.4 below).
diligence and
bank charges 2. Passport fees and bank charges fees: Regulation 7(10) of LN 47/2014 states that
fees are not m Passport: EUR 500 per person within five days of issuance of the cerificates,
refundable, m  Bank charges: EUR 200 per application the concessiondire must complete the
m  The contribution necessary disbursement of the contribution to
balance, once The exact amount of money required to obtain Maltese citizenship  Identity Malta and must retain the amount due
received in  through the IIP depends on the specific circumstances e.g. whetherthe to the concessionaire (6 per cent Identity

Malta, is  not application includes dependants or not and whether the property is Malta and 4 per cent the concessionaire). In
refundable after owned or rented. By way of example, in the case of an application by practice, given the more limited role now
the letter of a main applicant purchasing property in Malta and having no given to the concessionaire (as explained in

approval in  dependants, the total disbursement required would amount to EUR point 1.2 above), the funds for the contribution

principle has 1,158,200 (EUR 650,000 (contribution) + EUR 350,000 (property) + EUR are paid directly from the main applicant’s

been issued. 150,000 (investment) + EUR 7,500 (due diligence fees) + EUR 700 account into Identity Malta’s account?® (see
(passport fees and bank charges). information in point 2.4. below).

Passport fees are
refundable if
passports have not
been applied for.

Upon receipt of the contribution Identity Malta
will pay 70 per cent of this into the National
Development and Social Fund and the
remainder into the Consolidated Fund
(Regulation 7(10) of LN 47/2014).

The applicant must also pay the Approved Agent's fees. These are
determined by agreement between the agent and the client
(applicant). It is therefore not possible to indicate the amount of these
fees.?”

% Information obtained through consultation with Identity Malta representatives on 8 March 2018.
97 Information confirmed through consultation with Identity Malta representatives on 8 March 2018.
% Information obtained through consultation with Identity Malta representatives on 8 March 2018.
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2.2 RESIDENCE OF THE INVESTOR IN THE COUNTRY

Residence criterion

Regulation 7(12) of LN 47/2014 requires proof that the main applicant has been a
resident of Malta for at least twelve months preceding the day of the issuing of the
certificate of naturalisation.

As per an amendment fo the Maltese Citizenship Regulations intfroduced by LN
63/2014, the applicant must submit ‘proof of residence in Malta prior to being
granted a certificate of naturalization as a citizen of Malta in accordance with the
Individual Investor Programme of the Republic of Malta Regulations, 2014’ (Form N
in the First Schedule to the Maltese Citizenship Regulations).

IIP applicants receive ‘reinforced residency status’ (RRS). RRS is considered an
internal policy of Identity Malta, applicable only to IIP applicants.?? The key
objective of RRS is to grant the applicant an ‘effective residence’ status for the
purposes of the acquisition of citizenship through the IIP. RRS ‘is designed fo
facilifate an appropriate balance between freedom of movement and the
compliance of effective residence in Malta for a period of twelve months prior to
the acquisition of nationality for all applicants.’1® |t is valid during the IIP application
assessment and cannot be converted into a different type of residence permit
(e.g. permanent residence). It is subject to [IP requirements, including due diligence
explained in point 2.4 below. 101

The ‘proof of residence’ has not been defined in the Maltese citizenship legislation
applicable to investors. The Attorney General of Malta advised that a valid
Residence Card should be considered as proof of residency in Malta. 192 This is the

Procedure Competent
authorities and
non-public bodies
While the period of residence is at least twelve See points 1.1, 1.2

months, there are no clear guidelines or legal
provisions specifying how this is to be assessed. In
2015, the ORiip noted ‘[p]hysical presence is usually
recommended in three separate visits that include
the milestones for applying and for taking the oath
of adllegiance as well as an interim visit’.104

The Fourth Annual Report of the ORiip refers to the

advice of Dimitry Kochenov (a legal scholar and

consultant for Henley & Partners), fo Identity Malta:

m  ‘residence is a legal status and that it therefore
does not carmry the same meaning as presence;

m the conditions for obtaining the legal status of
residency do not include the requirement of
physical presence; and

m Qs it is possible to hold a residence permit in
more than one country, it is therefore a physical
impossibility for an individual to be omni-present
in all countries in which a residence permit is

held'.105

The ORIiip has listed the three most common types of
evidence submitted regarding the residency period:

9 Information confirmed through stakeholder consultation with Identity Malta representatives on 8 March 2018.

100 | dentity Malta, Individual Investor Programme brochure, received from Identity Maltain February 2018, p. 10
101 | dentity Malta, Individual Investor Programme brochure, received from Identity Maltain February 2018, p. 10
102 Office of the Regulator Individual Investor Programme (ORiip), Fourth Annua Report on the Individual Investor Programme of the Government of Malta (1st July 2016 — 30th June 2017),

November 2017, p. 31: https://oriip.gov.mt/en/Documents/Reports/Annual %20Report%6202017.pdf

and 1.3 above.

14 Office of the Regulator Individua Investor Programme (ORiip), Second Annua Report on the IIP Programme of the Government of Malta, October 2015, Appendix II:

https://orii p.gov.mt/en/Documents/ Reports’ Annua %020Report%202015.pdf

105 Office of the Regulator Individual Investor Programme (ORiip), Fourth Annua Report on the Individual Investor Programme of the Government of Malta (1st July 2016 — 30th June 2017),

November 2017, p. 31: https://oriip.gov.mt/en/Documents/ Reports/Annual %20Report%202017.pdf
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case, because the Residence Card is evidence of the RRS, designed for the
purposes of the IIP.

Under the heading ‘Frequently Asked Questions’ Identity Malta’s website stipulates
that the first step in the lIP is a mandatory application for an e-Residence Card
issued by the Maltese authorities and payment of the initial confribution of the non-
refundable deposit equivalent to EUR 5,000.'9 The same website stipulates that
while applicants are not required to be physically present in Malta during the full 12
months prior to the application, they are expected to explain how they intend to
obtain residence status in Malta. The application for the e-Residence Card entails
enrolment of biometric data and hence all applicants must have entered Malta at
least once prior to becoming IIP beneficiaries.

The only other time that applicants must be physically present is for the taking of
the oath of allegiance which is the last step in the application process prior o the
issuance of the certificate of naturalisation (see point 1.1 above).

103 Identity Malta Agency, ‘Frequently Asked Questions - Residency’, available at http:/iip.gov.mt/fags/. See also Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and

a) flight ficket print-outs, stubs, boarding passes,
entry and/or VISA stamps on one's passport and also
(in some cases) through a declaration made by the
Agent in question ascertaining presence in Malta; b)
local hotel bookings spanning different time periods
and covering the main applicant and/or his/her
dependants; c) fransportatfion services (taxi or car
rental).106

There are no legal requirements in LN 47/2014 to
perform checks relating to physical presence at the
address provided by the applicant. The applicant
needs to be physically present in Malta on two
occasions — fo enrol biometric data for the e-
Residence card af the beginning of the process and
to take the oath of allegiance at the end of the
process.'07

Guidelines’, Version 2.0 — 2015, p. 3: http://iip.gov.mt/wp-content/upl oads/2014/02/M11P-Checklist-and-Guidelines-V 2-1.pdf

106 Office of the Regulator Individual Investor Programme (ORiip), Fourth Annual Report on the Individual Investor Programme of the Government of Malta (1st July 2016 — 30th June 2017),

November 2017, p. 32: https://oriip.gov.mt/en/Documents/Reports/Annual %20Report%6202017.pdf

107 Information confirmed through stakehol der consultation with Identity Malta representatives on 8 March 2018.
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2.3 GENUINE LINK

Genuine link criterion

There are no legal definitions as to what qualitative
criteria are used to assess an applicant’s ‘genuine
link” with Malta and the requirement for a ‘genuine
link’ is not set out in the Maltese legislation.

Apart from obtaining a Residence Card, applicants
are encouraged to establish further links with Malta,
by for instance, donating fo charitable
organisations. The link established depends on the
applicant’s particular situation and the Approved
Agents can make infroductions to Maltese entities
relevant to the applicant’s experience e.g. an
investor from the football word could be
infroduced to local football clubs.108

The pecuniary requirement under the IlIP, consisting
of elements described in point 2.1 above, alone is
not considered enough to atftest to a ‘genuine link’.
The absence of clarity on what constitutes such a
link leaves a broad margin of discretion.

Procedure

The check of the ‘genuine link’ takes place in the final stage of the process,
after the issuance of the Letter of Approval in Principle.

ORiip reports refer to ‘some form of genuine links with Malta as may have been
identified or accepted by the IMA [Identity Malta Agency] and/or the
Regulator’. These can be attested by evidence of residence (as above). Other
commonly submitted evidence of links with Malta includes, inter alia: a)
donating to various institutions (charitable, band clubs, football clubs, etc); b)
membership in various institutions, including sports and social clubs; c) opening
local bank accounts; d) subscribing to local operators (mobiles, felevision,
infernet); e) aftending Maltese/English language courses; f) paying for local
services (cleaning, architectural, supply services, etc); g) applying for a
Maltese driving licence; h) paying income tax to the Maltese Inland Revenue
Department; and i) purchasing/leasing addifional properties in Malta. 197

Malta does not have a customised programme for creating alink with the State
(e.g., a language/culiure course). Rather, evidence of residence and
evidence of links as discussed in points 2.1 and 2.2 above are used fo attest to
the existence of a ‘genuine link’.

108 | nformation received during stakehol der consultation with Identity Malta representatives, 8 March 2018.
10 Office of the Regulator Individual Investor Programme (ORiip), Fourth Annua Report on the Individual Investor Programme of the Government of Malta (1st July 2016 — 30th June 2017),
November 2017, p. 31: https://oriip.gov.mt/en/Documents/ Reports/Annual %20Report%202017.pdf

Competent authorities
and non-public bodies
See points 1.1, 1.2 and
1.3 above.
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2.4 DUE DILIGENCE CRITERIA AND SECURITY CONSIDERATIONS

Due diligence and security considerations Procedure Competent Abuse and
authorities and ex-post
non-public checks
bodies
Regulation 5 of LN 47/2014 provides the eligibility criteria for applications under Regulation 7(4) of LN 47/2014, requires See points 1.1, IntermsoflIP
the IIP. In addition to the quadlifications and general requirements set out in Identity Malta to verify a number of 1.2 and 1.3 beneficiaries
Regulation 4 (see point 1.1 above), the applicant and any of his/her dependants elements within 90 days of an application above. , Regulation
are subject to a number of checks that constitute the due diligence requirements: for citizenship: 10 of LN
m A proper background verification of the applicant and his dependants over m  The application is cerfified as formally  In accordance 47/2014
12 years of age; correct; with Regulation provides for
m A police cerificate issued by the Malta police and a police cerificate issued m Al relevant information provided by 7(2) of LN fthe
by the competent authorities in the country of origin and in the country or the applicant is verified by one or 47/2014, deprivation
countries of residence where the applicant has resided for more than six more independent due diligence Identity Malta of
months during the last ten years, or in exceptional circumstances where it is agents; must ‘either  citizenship.
proved to ldentity Malta’s safisfaction that such a cerificate is not m  The background of the applicant and  directly or The Minister
obtainable, a sworn affidavit by the applicant and any dependants, dependantsis verified by one ormore  through the can deprive
declaring a clean criminal record; independent due diligence agents; concessionaire  a person of
m  Verification that the applicant and/or any dependants are not listed with = All required due diligence fees, cause due Maltese
INTERPOL at the time of application. Checks in other EU or international passport fees and bank charges fees diligence citizenship
databases are not required by LN 47/2014; as well as a non-refundable payment checks to be granted
m  Verification that the applicant and/or any dependant is not, or may not be tfowards the contribution has been performed by underthe lIP
a potential threat to national security, public policy or public health; paid; one or more if the
m  The applicant and/or dependants must not have pending charges or have m  The source of all funds is verified; infernationally  applicant
been found guilty of crimes related to terrorism, money laundering, funding ® An appropriate risk weighting is recognized fails fo
of terrorism, crimes against humanity, war crimes, or crimes that infringe upon carried out. specialised comply with
protection of human rights and fundamental freedoms; due diligence any
m  The applicant and/or dependants must not have been found guilty or have Within 30 days from this verification, agents which requirement
charges against them regarding any crimes that disturb the good order of Identity Malta must further review the inany case are to lease,
the family including, without limitation, paedophilia, defilement of minors, application and camrry out further to be purchase
rape, violent indecent assault, inducing minors to prostitution and abduction; background checksifit deems necessary. approved by and retain
m  The applicant and/or dependants must not have been found guilty or be in It must then noftify the concessionaire, Identfity Malta, property in
the process of being interrogated and suspected, to have criminal charges and, where applicable, the Approved in respect of Malta or to
brought against them for any crime, other than an involuntary offence, Agent in writing, in accordance with the every make and
punishable with more than one year imprisonment. The applicant must  Minister’s instructions, that the application  applicant.’ retain
attach to the application a sworn declaration before a commissioner for has been approved in principle, refused investments
oaths, lawyer or notary that the information provided is tfrue and correct; or delayed for the cause that it is still being in Malta or
Milieu Ltd Deliverable B.I — Investors’ Citizenship Schemes in Maltal23

Brussds, March 2018



®  Required documents must be originals or certified copies and the persons
certifying a document must provide their full name, capacity in which they
are acting, residential or business address, telephone number and email
address.

Identity Malta confirmed that a four-tier due diligence process is in place:1°

(i) First Tier: standard know-your-client due diligence check through databases
such as Worldcheck. This check is carried out by both the Approved Agent and
by Identity Malta’s [IP unit.

(i) Second Tier: clearance by the police authorities through a number of
databases including INTERPOL and EUROPOL who then send a report to the IIP
unit stating whether or not there are any issues with the IIP applicant.

(i) Third Tier: a two-stage check by Identity Malta. The first check is for the
completeness and correctness of the application. This check would identify
anomalies in the application form which highlight any potential risk. Where there
are missing documents, problems of format or errors, a request for resubmission is
made to the Approved Agent and the application is suspended until the
problems are rectified. The second check consists of an online due diligence
check and verification of documents submitted. This involves checking with
infernational databases for sanctioned individuals and companies. Searches are
conducted on all the main applicants and dependants applying for citizenship,
their corporate daffiliations, any one-time significant transactions, donations or
inheritance, and any significant business partners or very close associates.

(iv) Fourth Tier: an outsourced due diligence check. Identity Malta commissions
two reports from international companies on every IIP application. These checks
include verification of all the information submitted, checks in international
databases and local databases in each country of residence of the main
applicant and his/her dependants.

Once the above checks have taken place, another member of Identity Malta’s
IIP due diligence team!!! reviews all the information collected both internally and
externally and prepares an internal memorandum. Where necessary, Identity
Malta will seek further information from the applicant and the due diligence
companies. Once all questions are answered, every application is first discussed

processed
47/2014).

(Regulation  7(5) of LN

A personal interview of the applicant is
not mandatory. However, this can be
recommended by the concessionaire
and/or considered by Identity Malta on a
case-by-case basis. The procedures for
personal inferviews are determined by
Identity Malta (Regulation 7(7) of LN
47/2014),

The law does not stipulate further checks
outside those specified as part of the
application process under Regulation 7 of
LN 47/2014. For the purposes of
implementing these checks, Identity
Malta has developed an internal risk
matrix based on its experience since the
start of the IIP. The matrix is based on
seven elements: (i) identification and
verification (how the applicant's identity
has been established and verified); (ii) the
applicant’s  business and corporate
affiliations; (i) whether the applicant is a
politically exposed person or has been on
a sanctions or watch list; (iv) establishing
how the applicant has accumulated
his/her wealth and from where the funds
for financing the application originate; (v)
the applicant’s reputation (observed
through open source intelligence, reports
and on the ground intelligence); (vi) legall
and regulatory matters such as charges or

Identity Maltais
responsible for
the proper
carrying out of
due diligence
fests and must
also carry out
due diligence
tests
independently
of the
concessionaire
(Regulation
7(2) of LN
47/2014).

has become
a threat to
national
security or is
involved in
conduct
that is
seriously
prejudicial
fo  Malta’s
vital
interests. The
procedure
for
deprivation
of citizenship
of citizens by
registration
or
naturalisatio
n set out in
Article 14 of
the Maltese
Citizenship
Act will
apply.

This  implies
that there is
a system of

ex-post
checks but
there is

nothing in

10 Information confirmed through stakeholder consultation with Identity Malta representatives on 8 March 2018. This is in line with Regulation 7(2) of LN 47/2014 that states that the ‘due

diligence checks shall be of a four tier nature’ without further specification.

U1 This team is composed of eight individuas with a background in banking and audit and who are trained in anti-money laundering regulations — Information provided by Identity Mata

representatives during the stakehol der consultation on 8 March 2018.
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internally within the IIP due diligence team and subsequently with the IIP unit’s
seniormanagement team. If it is considered that more information or clarification
is required before arecommendation to the Ministeris made, these are requested
from the applicant. Finally, the senior management team takes a collective
decision where a recommendation is prepared and submitted to the Minister with
all supporting documentation of due diligence reports and findings. The Minister
and his/her tfeam review the findings and take a final decision. 2

Identity Malta is also required to verify the source of all funds (Regulation 7(4) of
LN 47/2014). When completing Form N (see point 1.1 above), entry C14 requires
the main applicant to confim that his/her ‘wealth has been obtained from
completely legitimate sources, and is not, whether directly or indirectly, derived
from the proceeds of criminal activities of any kind'. The main applicant must also
submit administrative ‘Form SSFW — Statement of Source of Funds and Wealth'113
accompanied by bank statements for the previous three months for the account
from which funds for the IIP are being remitted. Funds must be remitted from a
personal account registered in the main applicant’s name. If funds are remitted
from a corporate account, a board resolution must be submitted. Statements of
bank accounts that have been recently opened, are not active, or that show a
zero balance will not be accepted unless the main applicant’s feeder accounts
are also provided and a written declarafion documenting the issue is appended
to the SFFW form. If the contribution is funded by a person other than the main
applicant (e.g. the spouse or an adult dependant), the Benefactor must
complete Forms SSFW and PDFEE (Personal Details, Family Information, Education
and Employment)!4 and provide a certified tfrue copy of the original international
passport and other due diigence documentation along with the bank
statements and statements of bank accounts as described previously for the
main applicant.!s

convictions for offences; (vii) analysis of
the applicant’s activities and theirimpact
on his/her immediate network  and
society in general.120

Identity Malta confirmed that to the
extent possible the due diligence
definitions and procedures of the Anti-
Money  Laundering Directive  are
followed. By way of example, the Identity
Malta representatives consulted
mentioned the Directive’s requirement to
have in place risk assessment measures
including customer due diligence
measures, record-keeping procedures
and reporting procedures. It referred to
the clearances obtained from local law
enforcement agencies, the use of reports
from infernational risk management
databases commonly used in the
financial industry and its internal record-
keeping procedures.!?!

Regulation 6 of LN 47/2014 sets out a
number of criteria for turning down
applications. Certain applicants are
ineligible for approval for citizenship
under the IIP, namely, applicants who:

®m  Provide false information;

the
legislation
on this.
Similarly,
there is no
publicly
available
information.
There are no
records  of
citizenship
deprivation
and ex-post
checks forlIP
applicants.

112 |nformation obtained through stakeholder consultation with Identity Malta representatives on 8 March 2018.

113 Form SSFW: hitp://ii p.gov.mt/wp-content/upl oads/2014/01/M || P-Form-SSFW3. pdf.

114 Form PDFEE: http://ii p.gov.mt/wp-content/upl oads/'2014/01/M11P-Form-PDFEE3. pdf. In addition to Form SSFW and PDFEE, applicants must compl ete Form PSC (Photograph and Signature
Creation: http:/iip.gov.mt/wp-content/upl oads'2014/01/MI1P-Form-PSC2.pdf and Form MRQ (Medical Report and Questionnaire): http://iip.gov.mt/wp-content/upl cads/2014/01/M I P-Form-
MRQ3.pdf.

115 Identity Malta Agency, ‘Malta Individual Investor Programme Checklist and Guidelines’, Version 2.0 — 2015, p. 14/15: http://ii p.gov.mt/wp-content/upl oads/2014/02/M 11P-Checklist-and-
Guidelines-V2-1.pdf.

120 |nformation obtained through stakeholder consultation with Identity Malta representatives on 8 March 2018.

21 |nformation obtained through stakeholder consultation with Identity Malta representatives on 8 March 2018.
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Allinformation in relatfion to the source of wealth must be triangulated to consider
a piece of information as verified, Identity Malta seeks verification from three
independent sources: the applicant and two independent service providers.116

The provisions of the Anfi-Money Laundering Directive are applied in verifying the
source of funds for the contribution, which is paid intfo Identity Malta’s account.
The remitting account that is used for the payment of the contribution must be
the same account, which would have been declared in Form SSFW. Three
months’ worth of statements must be provided for this account. In the event that
the account is a new one, three months’ worth of statements must be provided
for the feeder account. Furthermore, the remitting account must be either a
personal account where the account holderis the main applicant (joint accounts
are accepted on a case-by-case basis) or a business account for an entity where
the main applicant owns 50 per cent plus 1 share of the shares.!”

A personal confirmation needs to be provided confirming the remitting account,
the crediting account, the date and time of the transaction and the amount. Any
other payment related procedures such as returning a payment are executed in
line with anti-money laundering procedures as per the implementing procedures
of Malta’s Financial Intelligence Analysis Unit (FIAU).''8 Details of all applicants are
submitted to the FIAU, The FAU therefore has full visibility of IIP applicants.!?

m  Have a criminal record;
B Are fthe subject of a criminal
investigation;

m  Are a potential national
threat to Malta;

m  Are, orarelikely to be, involvedin any
activity likely to cause disrepute to
Malta; or

m  Have been denied a visa to a country
with which Malta has visa-free travel
arrangements and has not
subsequently obtained a visa to the
country that issued the denial.

security

Nevertheless, Regulation é contains an
exception whereby identity Malta can still
consider the application worthy of being
considered for approval due to special
circumstances to be demonstrated by
the applicant. In this case, Identity Malta
must issue a reasoned opinion as to why
the applicant should still be considered
and must refer the application fo the
Minister, who will have the sole authority
to grant such approval.

Identity Malta confirmed that where it
considers that it does not have enough
information on the applicant, the
application will be rejected.122

116 | nformation obtained through stakeholder consultation with Identity Malta representatives on 8 March 2018.
17 Information obtained through stakeholder consultation with Identity Maltarepresentatives on 8 March 2018.

18 http://www.fiumata.org

119 |nformation obtained through stakeholder consultation with Identity Maltarepresentatives on 8 March 2018.
122 | nformation obtained through stakeholder consultation with Identity Malta representatives on 8 March 2018.
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3 ECONOMIC AND FINANCIAL EFFICIENCY OF AWARDING CITIZENSHIP TO
FOREIGN INVESTORS

Regulation 13 of LN 47/2014 establishes the National Development and Social Fund. This is a Fund
set up by the Government of Malta to receive contributions.' Seventy per cent of the contributions
received by Identity Malta under the I1P must be paid into this Fund and used in the public interest e.g.
for the advancement of education, research, innovation, social purposes, justice and the rule of law,
employment initiatives, the environment and public health.* So far, the Fund has been used for what
Identity Malta describes as strategic investments, namely, the purchase of shares in Malta’s Bank of
Valletta and expenditure for technical equipment for Malta’s national hospital .

The Fund has a separate legal personality and is administered by a five-member Board of Governors,
including a Chairman and Deputy Chairman appointed by the Prime Minister.”® The Board of
Governors must ‘ensure the highest level of governance of the Fund and that the funds held in the Fund
are used solely for the said intended purposes’.™?” The Fund must publish its audited accounts on an
annual basis and report to the Minister responsible for finance on its activities as required but at least
once a year. The Minister responsible for finance must present the Fund’s audited accounts and annual
report tolzghe House of Representatives.”® The Fund is subject to being audited by the Auditor
General.

Theremaining part of the contribution goes to the Consolidated Fund established by Article 102 of the
Constitution of Malta. All revenues and other moneys raised or received by Malta except for revenues
or moneys payable into another fund established by law for a specific purpose are paid into the
Consolidated Fund. Withdrawals from the Consolidated Fund are typically limited to those necessary
to meet expenditure as set out in the Constitution or another law or authorised by an Appropriation Act.

Since 2015, the ORiip has regularly covered the economic impact of IIP in its annual reports. The
comparison of data from the three annual reports where figures are available (they were not published
in the first annual report as no Letters of Approval were issued and hence no investments had been
made) indicate that the IIP’s contribution to the GDP of Malta increased from 0.75% of GDP in June
2015 to 3.72% of GDP in June 2017. In 2016, the media pointed to National Statistics Office data
indicating that the IIP was the biggest contributor to the government’s surplus. The Prime Minister
denied that the Malta’s economy is dependant on the programme,™® despite the observation of the
International Monetary Fund (IMF) that attainment of medium-term financial objectives depend ‘partly
on 1P revenues, which are temporary and hard to predict’.”* The IMF report on Malta praises the
overall economic growth of the country, but warns of two potential risks of the programme: 1) its
potential to distort the country’s housing market; and 2) risks associated with money laundering and
thus the integrity of the financial system.**

123 Regulation 2 of LN 47/2014.

124 Regulation 13(1) and (2) of LN 47/2014.

125 |nformation obtained through stakeholder consultation with Identity Maltarepresentativesin 8 March 2018.

1%6 Regulation 13(3) and (4) of LN 47/2014.

127 Regul ation 13(5) of LN 47/2014.

128 Regul ation 13(6) of LN 47/2014.

129 Regulation 13(7) of LN 47/2014.

130 Times of Malta, ‘Cash-for-passportsis not about making money, Prime Minister tells Dubai audience — Muscat says Malta’s
economy is strong even without the 1P scheme’, 25 October 2017:
https.//www.ti mesof mal ta.com/arti cl es/view/20171025/| ocal /cash-for-passports-i s-not-about-making-money-says-
PM.661359.

181 Malta: Staff Concluding Statement of the 2017 Article IV Mission, International Monetary Fund, 17 November 2017:
http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concl udi ng-statement-of-the-201 7-arti cl e-iv-
mission

12 Malta: Staff Concluding Statement of the 2017 Article IV Mission, International Monetary Fund, 17 November 2017:
http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concl udi ng-statement-of-the-201 7-arti cl e-iv-
mission
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http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concluding-statement-of-the-2017-article-iv-mission
http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concluding-statement-of-the-2017-article-iv-mission
http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concluding-statement-of-the-2017-article-iv-mission
http://www.imf.org/en/News/Articles/2017/11/17/ms111717-malta-staff-concluding-statement-of-the-2017-article-iv-mission

Regulation 7(5) of LN 47/2014 requires the IIP applicant to ‘acquire and hold a residential immovable
property in Malta having a minimum value of EUR 350,000; or (b) take on lease a residential
immovable property for a minimum annual rent of EUR 16,000°. Most applicants have chosen the
second option, committing to five-year rentals, as stipulated by law. From the start of the [1P until June
2017, atotal of 82 properties were purchased, while 484 properties were leased. The value of the 82
purchased properties amounted to EUR 71,190,233.31 (averaging EUR 868,173.58 per property), and
it is estimated that the revenue from all 484 leased properties would add up to EUR 51,131,040.45,
averaging EUR 105,642.64 per leased property (annual average rental value of EUR 21,128.53).%%
Media reports have indicated that the I1P has pushed the property prices upwards, and the IMF has
warned Malta of the increased financial stability risks caused by this trend. The IMF has also
recommended that periodic reviews of the IIP ‘including the minimum real estate investment or leasing
values could help curb the housing demand pressure and may improve the predictability of fiscal

values’. 13

Further to this, Regulation 7(6) of LN 47/2017 requires an |1 P applicant to make a minimum investment
of EUR 150,000 in stocks of the Maltese government. The total investment made between the start of
the programme and 30 June 2017 is EUR 85,873,164.71. All the pecuniary contributions to the 1P,
including property purchases and rent, investments and contributions from the start of the programme
until 30 June 2017 amounted to EUR 509,375,000, distributed as follows: EUR 249,328,799 the
National Development and Social Fund; EUR 106,855,199 the Consolidated Fund; EUR 23,701,500
Identity Malta Agency; EUR 19,054,000 Henley & Partners, whilethe distribution of EUR 110,435,502
in the suspense account was pending in June 2017.**

138 Office of the Regulator Individua Investor Programme (ORiip), Fourth Annua Report on the Individua Investor
Programme of the Government of Mata (1 July 2016 - 30th June 2017), November 2017, pp. 15-16:
https:/oriip.gov.mt/en/Documents/Reports/ Annual %20Report%20201 7. pdf

134 The Malta Independent, ‘Strong increases in housing prices may raise financial stability risks, IMF says’, 28 November
2017:http://www.independent.com.mt/arti cles/2017-11-28/| ocal -news/ Strong-i ncreases-in-housi ng-pri ces-may-rai se-
financial -stability-risks-IM F-says-6736182008

135 The suspense account isthe account inwhich 1P funds are held prior to their distribution. Office of the Regulator Individual
Investor Programme (ORiip), Fourth Annual Report on the Individual Investor Programme of the Government of Malta (1
July 2016 — 30 June 2017), pp. 15-16: https://oriip.gov.mt/en/Documents/Reports/ Annua %20Report%202017. pdf
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lll. OTHER COMMENTS

While Regulations 5 and 7 of LN 47/2014 cover due diligence checks, public information on how these
checks are performed and by which agencies is not available. Furthermore, as noted throughout this
study, ORiip annual reports show discrepancies in terms of the number of applications and funds
received. Indeed, the latest report stipulates that ‘that IIP statistics are dynamic and therefore are
continuously susceptible to variations. In particular, changes may be registered in locality details and
property prices since applicants might opt to terminate a lease and start a new one without informing
IMA accordingly in good time before the final annual statistics are passed on to the ORiip or at least
before the final draft of the Report is drawn. This proviso applies both in the case of current data
(information listed in this report) and historical data (information pertaining to the period prior to July
2016)’.2* Such fluctuations are possible in terms of property prices, but would need to be included in
transparent statistical records. Discrepancies related to number of applications might cause concern,
especially since reports clearly specify the periods of reference.

Due to the fact that the current 1IP is capped at 1,800 successful applications, any additional
naturalisations under the scheme would require legislative amendments. While there are no legal
developments in the pipeline, and the cap has not yet been reached, the Maltese media have reported
the possibility of extending the programme. Identity Malta recently held a ‘public consultation’ via an
open online survey with the ‘main objective of the updating and revision of the Programme’.*
Speaking at theHenley & Partners’ Residence and Citizenship by Investment Conferencein Hong Kong
in November 2017, the Maltese Prime Minister stated that the second iteration of the programme would

be ‘even more exclusive’ than the current one, implying an increasein required investment.*®

1% Office of the Regulator Individua Investor Programme (ORiip), Fourth Annua Report on the Individua Investor
Programme of the Government of Mdta (1st July 2016 - 30th June 2017), November 2017, p. 9:
https://oriip.gov.mt/en/Documents/Reports/ Annua %20Report%202017.pdf

187 Identity Malta, ‘Public Consultation: Enhancing the Individual Investor Programme’,
https://www.surveymonkey.com/r/11Ppublicconsultation

138 ‘Malta Raising the Price of its Citizenship Program? MIIP 2.0 To Be “More Exclusive” Says PM’, Investment Migration
Insider, 17 November 2017: https://imidaily.com/editors-pi cks/mal ta-rai sing-price-citi zenship-program-miip-2-0-exclusive-
says-pm/; Times of Malta, ‘Cash-for-passports scheme will become more exclusive’ — PM’, 15 November 2017:
https://www.timesofmal ta.com/arti cl es/view/20171115/| ocal/cash-for-passports-scheme-will -become-more-exclusive-

pm.663206.

Milieu Ltd Deliverable B.| — Investors’ Citizenship Schemes in Malta/29
Brussds, March 2018


https://oriip.gov.mt/en/Documents/Reports/Annual%20Report%202017.pdf
https://www.surveymonkey.com/r/IIPpublicconsultation
https://imidaily.com/editors-picks/malta-raising-price-citizenship-program-miip-2-0-exclusive-says-pm/
https://imidaily.com/editors-picks/malta-raising-price-citizenship-program-miip-2-0-exclusive-says-pm/
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