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. GENERAL BACKGROUND

= Legal background

The basic legal text with regard to investment schemes in Germany is the federal Residence Act
(Aufenthaltgesetz)!, which contains the main rules regarding residence rights. The implementation of
this Act is laid down in the Residence Decree (Aufenthal tverordnung)? and the General Residence Act
Implementation Instruction (Allgemeine Verwaltungsvorschrift zum Aufenthal tsgesetz)®, issued by the
Federal Ministry of the Interior. Other reevant legal texts are the Administrative Procedure Act
(Verwaltungsverfahrensgesetz)*  and the Code of Administrative Court  Procedure
(Verwaltungsgerichtsordnung)®. These last legislative texts provide the general rules for the
administrative framework concerning the granting of residence rights. It should be noted that the
Administrative Procedure Act is legidlation of the Lander. Each Land has its own Administrative
Procedure Act, which is, however, identical to the Administrative Procedure Acts of the other Lander
and of the federal level. Therefore, this report references the federal version of the Administrative
Procedure Act.

TheResidence Act does not include special provisionsfor attracting third country nationals asinvestors.
However, Section 21 of the Residence Act® includes rules concerning the granting of residence rights
to third country nationals, who want to pursue an economic activity as a self-employed person. These
rules are not specifically aimed at investors and attracting investments. Y et, due to its broad scope and
its implementations, Section 21 of the Residence Act could provide a legal framework for the
facilitation of residence by investors.

The key provision is Section 21(1) and (4) of the Residence Act, which sets the basic conditions for
granting atemporary residence permit.

Section 21 Residence Act — Self-Employment
(1) A foreigner may be granted a temporary residence permit for the purpose of self-

employment if

1. an economicinterest or a regional need applies,

2. the activity is expected to have positive effects on the economy and

1 Residence Act, Aufenthaltsgesetz (Residence Act), in the version of the publication of 25 February 2008 (BGBI. | p. 162),
most recently amended by act of 8 March 2018 (BGBIl. | p. 342), availeble a: https.//www.gesetze-im-
internet.de/aufenthg_2004/BIJNR195010004.html#BJINR195010004BIJNG000101310.

2 Residence Decree, Aufenthaltsverordnung (hereafter, Residence Decr ee), adopted on 25 November 2004 (BGBI. | S. 2945),
most recently amended by Decree of 1 August 2017 (BGBI. | S. 3066), available at: https.//www.gesetze-im-
internet.de/aufenthv/BJINR294510004. htmi#BINR294510004B ING000100000.

3 General Residence Act Implementation Instruction, Allgemeine Verwaltungsvorschrift zum Aufenthaltsgesetz
(AufenthGAVwV), adopted on 26 October 2009 (GMBL p 878), available at: http://www.verwaltungsvorschriften-im-
internet.de/bsvwvbund 26102009 M131284060.htm.

4 Administrative Procedure Law, Verwaltungsver fahrensgesetz (VwV{G), in the version of the publication of 23 January 2003
(BGBI. | p.102), most recently amended by act of 18 July 2017 (BGBI. | p. 2745), available at: https.//www.gesetze-im-
internet.de/vwvfg/inhalts bersicht.html.

5 Code of Administrative Court Procedure, Verwaltungsgerichtsordnung (VwGO), in the version of the publication of 19
March 1991 (BGBI. | p. 686), most recently amended by act of 8 October 2017 (BGBL. | p. 3546), available at:
https://www.gesetze-im-internet.de/vwgo/BINR000170960.htmi#BJINR000170960BING000101308.

6 The Residence Act was adopted by the Act of 30 July 2004 (BGBI. | S. 1950), which aso included Section 21. Since then,
Section 21 was amended by the Act of 19 August 2007 (BGBI. | p. 1970), the Act of 20 December 2008 (BGBI. | p. 2846)
and the Act of 01 June 2012 (BGBI. | p. 1224). It should be noted that the original 2004 version of Section 21 Residence Act
included an assumption that when 1 million EUR wasinvested and ten employment places were created, an economic interest
existed. The subsequent amendments lowered this assumption threshold: first, to 500,000 EUR and five employment places,
later, to 250,000 EUR and five employment places. Eventudly, this assumption threshold was removed from Section 21.
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3. theforeigner has personal capital or an approved loan to realise the business idea.

Assessment of the prerequisites in accordance with sentence 1 shall focus in particular on
the viability of the business idea on which the application is based, the foreigner’s
entrepreneurial experience, thelevel of capital investment, the effects on the employment and
training situation and the contribution to innovation and research. The competent bodies for
the planned business location, the competent trade and industry authorities, the
representative bodies for public-sector professional groups and the competent authorities
regulating admission to the profession concerned must be involved in examining the
application.

(...)

(4) The period of validity of the temporary residence permit shall be limited to a maximum
of three years. By way of derogation from Section 9(2), a permanent settlement permit may
be issued after a period of three years, if the foreigner has successfully carried out the
planned activity and adequate income ensures the subsistence of the foreigner and the
dependants living with him as a family unit and whom he is required to support.

It should be noted that the text of Section 21 of the Residence Act was amended in 2012. Before the
amendment, thetext explicitly set out that, when assessing the economic interest of granting atemporary
residence permit, the competent authority had to assume that an economic interest generally exists when
EUR 250,000 is invested and five employment places are created. This assumption, with explicit
reference to a specific amount of investment was removed from the text of Section 21 of the Residence
Act, by the amending law of 1 June 20127, This amendment act also transposes the EU Blue Card
Directive®. The preparatory documents for this act explain that the reason for removing the assumption
is to enhance flexibility and to allow the competent authority to have a greater discretion to decide.

Secondly, the assumption caused confusion to prospective candidates for the Section 21 scheme.
Prospective candidates had the image that the assumption if EUR 250.000 is invested an economic
interest exists, was a real requirement for being granted with a temporary residence permit. This led
to numerous cases where applications were pulled out®. A third reason, according to the preparatory
documents, the level of turnover should not be a criterion for granting residence rights. More relevant
are the sector, the business concept and the regional conditions'®. It can be concluded that the general
tendency of approach during the preparatory works for the 2012 amending law was to attract skilled
workers to Germany™.

In this regard, it should be noted that the General Residence Act Implementation Instruction, issued in
2009 (and not amended sincethen) still includes areference to the assumption that an economic interest
exists when EUR 250,000 is invested and when five employment places are created™. This assumption

7 Act transposing the Directive on highly qualified employment for third-country nationals, Gesetz zur Umsetzung der
Hochqualifizierten-Richtlinie der Européischen Union (2012 Act) adopted on 1 June 2012 (BGBI. | p. 1224), available a:
https://www.bgbl .de/xaver/bgbl/start.xav# babl_ %2F%2F* %5B%40attr_id%3D%27bgbl 11251224.pdf%27%5D 15258
71727722 .

8 Council Directive (EC) No 2009/50 of 25 May 2009 on the conditions of entry and residence of third-country nationals for
the purposes of highly qudified employment.

9 Information based on the stakeholder consultation with representatives of the Federal Ministry of the Interior on 30 May
2018.

10 BUNDESRAT, Empfehlung zum Entwurf eines Gesetzes zur Umsetzung der HochqualifiziertenRichtlinie der Européischen
Union, Drucksache 848/1/11, p. 16-17, available at: http://dipbt.bundestag.de/dip21/brd/2011/0848-1-11.pdf (last consulted
on 4/5/2018).

1 See for instancee BUNDESTAG, Plenarprotokoll 17/162, p. 19252A - 19264D, avalable at:
http://dipbt.bundestag.de/dip21/btp/17/17162.pdf#P.19252 (last consulted 4/5/2018).

2 Paint 21.1.4 AufenthGAVwWV
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was to be considered as a binding guideline for the competent authorities. However, dueto the change
in the primary legislation, the provision including the assumption in the General Residence Act
Implementation Instruction, which is secondary legislation, has lost its legal effect. Therefore, no
assumption regarding a certain investment level has to be taken into account in the assessment of the
existence of an economic interest™,

Taking into account the wording of Section 21 of the Residence Act, the guidelines in the General
Residence Act Implementation Instruction and the parliamentary preparations, it appears that Section
21 is designed to enable and to facilitate emigration of skilled entrepreneurs, who could contribute to
the German economy by introducing innovative business ideas or by establishing successful
businesses™. This objective becomes, in particular, apparent in the first two points of the first
subparagraph, which require an economic interest or a regional need and that the business activity is
expected to have positive effects on the economy. In order to determine whether a regional interest
exists, the competent authority has to take into account the needs of a specific region. In particular, the
competent authority hasto consider the economic underdevel opment of that region and in which manner
the new business could provide new changes for the economic development of that region®.

On the basis of the above, it can be concluded that the scheme in Section 21 is not designed to attract
money by itself or to exchange citizenship or residence rights for an investment. Rather, the scheme’s
main purpose is attracting the (skilled) foreigner himself. For this reason, the German investment
scheme could be considered more as an entrepreneurial residence programme than a pure investment
scheme'®. The level of investment provided by the third country national is only an eement in the
assessment of his business plans and of the probability of his business success®’.

= Competent authorities

The competent authorities for granting temporary residence permits are the Auslanderbehdrden or
foreigners offices (FO)*. The FOs are organised locally: in each county (Landkreis and Kreisfreie
Sadt) a foreigner’s office is established. The FOs are Lander authorities and fall under the authority of
the Lander. As a consequence, for certain administrative aspects (such as the course of the procedure,
the documents needed, the appeal and supervision) and theinternal organisation, administrative law of
the Lander is applicable. A further consegquence of this local organisation is that for the supervision to
the FOs, for the whole of Germany around 500 different authorities have competence’®. Since these
supervisory authorities fall under the competency of the Lénder, the federal government has no
competence or insight to the practical implementation of these supervisory authorities.

However, it isimportant to note that the legislation with regard to the residence of foreignersisfederal.
Moreover, the General Residence Act Implementation Instruction is issued at federal level and applies
toall foreigners’ offices in Germany. As such, the implementation with regard to the substantial aspects
of Section 21 of the Residence Act, should take placein a general uniform manner?.

The nature of the provision under Section 21 of the Residence Act is highly discretionary. The wording
of the provision stipulates only that the competent authority may grant a temporary residence permit for

13 Information gathered through consultation with nationa stakehol der (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

14 See A. Dietz, 2017, Auslander- und Asylrecht, 2e Auflage, Nomos, Baden-Baden, p. 49-50.

15 Point 21.1.3 AufenthGAVwV.

16 J. Dzanki¢, 2015, ‘Investment-based citizenship and residence programmes in the EU’, p. 19., available at:
http://cadmus.eui.ew/bitstream/handle/1814/34484/RSCAS 2015_08.pdf

17 See below, under Section 11.2 for the information on the assessment of the business plans, including the level of investment.
18 Section 71(1) Residence Act.

19 Information gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

2 Information confirmed through consul tation with national stakehol der (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).
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the purpose of the pursuit of an economic activity as a self-employed person, when thereis an economic
or regional interest and when positive effects for the economy are expected. Because of its open and
vague wording, Section 21 Residence Act is to be considered as a discretionary norm
(Ermessensvorschrift). Therefore, the competent authority has a wide discretion to interpret the
conditions for granting theresidencerights. Thiswideinterpretational rangeis, however, limited by
the General Residence Act Implementation Instruction, which includes more detailed guidelines with
regard to the grounds and the reasons that are to be taken into consideration in the assessment®’. These
guidelines have a binding effect for the competent authorities asfurther explained inpoint 1.1 of Section
Il below.

It should be noted that third country nationals, who do not yet have the right to reside in Germany, can
send their application to a diplomatic mission when applying for avisa abroad. The diplomatic mission
will not decide on the Section 21 residence rights but will pass the application over to the competent
FO as further explained in point 1.1 of Section Il below.

2 Points 21.1.1 to 21.1.5.5 AufenthGAVwV.
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. PROCEDURES, COMPETENT AUTHORITIES AND APPLICABLE CRITERIA

1 APPLICATION PHASE

1.1 PROCEDURES

Conditions and procedur e to obtain atemporary residence or_a settlement per mit

The Residence Act, the Residence Decree and the General Residence Act Implementation Instruction
do not explicitly lay down provisions, which set out the procedures for granting a temporary residence
permit for third country nationals. However, on the basis of the provisions of the Residence Act and
derived from information provided by different FOs of different Lander, a general outline of the
procedures can be found.

The Residence Act sets as a general precondition for the legal residence of a third country national on
the German territory, the possession of a residence title (Aufenthaltstitel). Section 4 of the Residence
Act distinguishes between the different types of residence titles. For the purposes of this report, the
relevant type of title is the temporary residence permit (Aufenthaltserlaubnis) and the settlement
permit (Niederlassungserlaubnis), the duration of which is not limited in time. Further residencetitles
of Section 4 include the visa, the EU-Blue card and the ICT-card.

For Section 21 of the Residence Act, for the exercise of economic activities as a self-employed (which
can require a certain investment), a third country national can be granted either a temporary residence
permit® or a settlement permit®. In any case, a third country national who wants to invest in Germany
by pursuing an economic activity as a sdf-employed has to first apply for a temporary residence
permit. Only after three years and when the economic activity as a self-employed is successfully
carried out, a settlement permit can be granted.

i. Thetemporary residence permit for the purpose of an economic activity as a self-employed

The right of residence for sdf-employed persons, pursuant to Section 21 of the Residence Act, is a
specific type of the temporary residence permit. Section 7 of the Residence Act specifies that the
temporary residence permit is a residence title which duration is limited in time. In the case of the
temporary residence permit for sef-employed, the per mit valid for maximum three years and cannot
be renewed®. Furthermore, the permit is issued only for a specific purpose®. The validity of the
permit is conditional on the existence of the purpose. In the case of the temporary residence permit of
Section 21, the purpose is the exercise of economic activities as a sdf-employed person. As such, the
per mit will ceaseto exist if the exer cise of economic activities as a self-employed ceases or becomes
impossible.

= Who can apply for a residence permit and Conditionsfor granting residence to investors
The personal scope of application for the temporary residence permit for self-employed persons

includes all third country nationals, who are digible for the residence title who want to start a business
as a sdf-employed or who run already a foreign business and want to establish a German branch.

2 Section 21(1) Residence Act.

2 Section 21(4) sentence 2 Residence Act.

2 Section 8(2) and Section 21(4) sentence 1 Residence Act.
% Section 7(2) Residence Act.
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In order to acquire the temporary residence permit, the candidate must fulfil the general digibility
criteriafor theresidencetitle, aslaid downin Section 5 (1) and (2) of the Residence Act and the specific
criteria for the temporary residence permit for a sdf-employed economic activity, as laid down in
Section 21 of the Residence Act.

Section 5 Residence Act — General prerequisitesfor granting residencetitles
(1) The granting of a residence title shall generally presuppose
1. that the foreigner’s subsistence is secure;

la. that the foreigner’s identity is established and if he is not entitled to return to another
state, is his nationality is established,

2. that thereis no public interest in expelling the foreigner,

3. that, if theforeigner has no entitlement to a residencetitle, the foreigner’s residence does
not compromise or jeopardise the interests of the Federal Republic of Germany for any other
reason and

4. that the passport requirement pursuant to Section 3is met.

(2) The granting of a temporary residence permit, an ICT Card, a permanent settlement
permit or an EU long-termresidence permit shall further presuppose that the foreigner

1. hasentered the country with the necessary visa and

2. has already furnished the key information required for granting the title in his visa
application.

(..)

Section 5 of the Residence Act sets out the general prerequisites, which have to befulfilled in order to
acquire aresidencetitle. These general prerequisites for granting a residence title include requirements
having regard to security and public order considerations. In this light the candidate’s identity® has to
be established and the candidate must have entered the country with the necessary visa. Further, there
may not be a public interest in expelling the candidate and the foreigner’s residence does not
compromise or jeopardisethe interests of the Federal Republic of Germany for any kind of reason. The
reasons to determine if there is a public interest to expd the third country national have regard to the
protection of the public safety and are set out by Section 54 Residence Act®’. Another important
condition is that the candidate’s subsistence must be secure. This condition is in line with other
conditions, which require that the foreigner has the economic meansto providealiving for himself and
his family members®.

Section 21 Residence Act — Self-Employment
(1) A foreigner may be granted a temporary residence permit for the purpose of sdlf-

employment if

1. an economicinterest or a regional need applies,

% |f the candidateis not entitled to returnto another state, it is required that also his nationality can be established. See Section
5(1) nr. 1a Residence Act.

27 See below under Point 4. Due diligence and security considerations.

% See below.
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2. the activity is expected to have positive effects on the economy and
3. theforeigner has personal capital or an approved loan to realise the business idea.

Assessment of the prerequisites in accordance with sentence 1 shall focus in particular on
the viability of the business idea on which the application is based, the foreigner’s
entrepreneurial experience, thelevel of capital investment, the effects on the empl oyment and
training situation and the contribution to innovation and research. The competent bodies for
the planned business location, the competent trade and industry authorities, the
representative bodies for public-sector professional groups and the competent authorities
regulating admission to the profession concerned must be involved in examining the
application.

(...)

(3) Foreigners older than 45 should be issued a temporary residence permit only if they
possess adequate provision for old age.

(4) The period of validity of the temporary residence permit shall be limited to a maximum
of three years. By way of derogation from Section 9(2), a permanent settlement permit may
be issued after a period of three years, if the foreigner has successfully carried out the
planned activity and adequate income ensures the subsistence of the foreigner and the
dependants living with him as a family unit and whom he is required to support.

The specific requirements for granting the temporary residence permit for the purpose of an economic
activity as a sdf-employed person rdate directly to the aim of this scheme: to attract entrepreneurs with
innovative and successful business plans, who could contribute therefore to the German economy.
Therefore, it is required that thereis an economic reason for granting the temporary residence permit or
thereisaregional need for granting the temporary residence permit. The existence of aregional interests
has regard to the economic situation of a specific region and how the foreigner’s business plans are
addressed to the situation, as well as how it could contribute to these regional needs®. Further, Section
21 Residence Act requires that the economic activity is expected to have positive effects on the economy
and the candidate has the personal capital or an approved loan to realise the business idea, which he
wants to pursue with his economic activities as a self-employed®. For candidates above 45 years of age,
an additional condition is in place: the candidate can only be granted a temporary residence permit for
the purpose of self-employment when he possesses the hecessary means for securing subsistence when
the person is of old-age, such as a pension™.

= Procedural stages

Since the possession of a residence title is a general precondition for legal residence on the German
territory, the third country national must already have a visa or another residence title to apply for the
temporary residence permit for the purpose of sdf-employment. This gives the candidate third country
national two possibilities to apply for the Section 21 temporary residence right: (i) the application on
the German territory, before the FO, when the candidate has already a residence title; or (ii) the
application abroad, at one of the German diplomatic missions.

When the candidate is in the possession of aresidencetitle, he can apply for the Section 21 temporary
residence permit at the FO. In this context, it is important to note that the candidate has to make the

2 See above under General Background.
0 Section 21(1) Residence Act.
81 Section 21(3) Residence Act.
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application a sufficient time (not further specified) before his residence title expires®, taking into

consideration the long duration (several months®) of the process of granting the residence permit. The
candidate has to choose the FO of the locality, where he is domiciled or where he wants to pursue his
economic activity*. Sincethe FO isalocal authority, falling under the competence and authority of the
Lander, the Lander legidation applies. As a consequence, the rules on which documents are required,
on certain procedural aspects and on the competent supervision authority can differ between the Lander.

The other possibility is that the candidate submits the application abroad, before a diplomatic
representation, together with the application for a visa. Together with the application for a visa, the
candidate will send the diplomatic representation also the application for the Section 21 temporary
residence permit (and the necessary documents of proof). The diplomatic representation will make a
decision on granting the visa and will send the Section 21 application to the locally competent FO. It
isthis FO that will be competent to decide on granting the Section 21 temporary residence permit. The
procedure from abroad allows the candidate to go through the application process in atimely manner,
and to receive the temporary residence permit before the visa expires™.

The physical appearance of the candidate is not a requirement under the Residence Act. Therefore, it is
the competent authority that decides whether physical appearance during the application procedure is
required. When the candidate applies from abroad, before a diplomatic mission, he must appear in
person since this is a condition for the visa procedure. In the procedure where the candidate applies
before the FO, whether the applicant’s physical appearance is required depends on each individual FO.
According to the information provided by the Ministry of Interior®, the FOs do request the personal
appearance, in order to talk over the candidate's business plans and business ideas. For instance, the
Berlin FO states on its website that personal appearance is required™.

In submitting his application, the candidate must cooperate with the authorities and, thus, must provide
the competent authorities with the necessary proof regarding the conditions of Sections 5 and 21
of the Residence Act®. In particular, the candidate has to provide proof in relation to the proposed
economic activity as sdf-employed. As such, the candidate has to provide the FO with documents of
proof, such as the business plan®, the financing and the candidate’s intention to make an investment“.
The FO is required to set the candidate a suitable deadline, in order to allow the candidate to provide
all necessary proof*.

32 See Land of Baden-Wirttemberg, n.d., Aufenthaltser|aubnis zur Auslibung der selbstandigen Tétigkeit beantragen, viewed
7 May 2018 https.//www.service-
bw.de/web/guest/leistung?p_p_id=details WAR_suchequi&p p lifecycle=0&p p col_id=column-

3&p p col_pos=3&p_p_col_count=4&p r_p -358194435 id=83&p r_p -358194435 t=leistung&p_r p -

358194435 title=Aufenthaltser| aubnist+zur+Ausuebung+der+sel bstaendigen+Taetigkeit+beantragen& details WAR_suche
qui_tab=0&p r p -358194435 plz=72076-72074-72072-72070#sb-id-toc-block8 and Landkreis Wirzburg (in Bavaria), n.d.,
Aufenthaltserlaubnis; Beantragung und Verlangerung, viewed 7 May 2018, https://www.landkrei s-wuerzburg.de/Auf-einen-
Klick/Aktuell es/Asyl -im-Landkreis/index. php?obj ect=tx%7C2680.2& M odID=10& FID=2680.235.1

33 |nformation gathered through consultation with national stakeholder (representatives of the Federa Ministry of the Interior,
competent authority, 30 May 2018).

3 On the basis of the domicile principle (Wohnsitzprinzip), pursuant to Section 3(1), No 3, letter aVWVTG.

35 |nformation gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

3 |nformation gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

% See the Belin FO, n.d. Aufenthaltserlaubnis zur selbststdndigen oder freiberuflichen Tétigkeit - Erteilung
https.//service.berlin.de/dienstl el stung/305249/ , viewed 30 May 2018.

38 Section 5(2) sentence 1 nr. 2 and Section 82 Residence Act.

39 No global information is available on the requirement of a business plan. The reason for thisisthelack of aglobal overview
on the approaches of thelocally organized FOs with regard to the proceduresto grant the residencetitles. The basicinformation
availableisthat abusiness planisrequired (see on the websites of the FOs of Berlin, Baden-Wiirttemberg, footnote 41).

4 See Land of Baden-Wiirttemberg, n.d., Landkreis Wiirzburg (in Bavaria), n.d. and see aso on the Land of Berlin, n.d.,
Aufenthaltserlaubnis zur selbststandigen oder freiberuflichen Tétigkeit - Erteilung (information on Res dence for the purpose
of economic activities as a self-employed), viewed 8 May 2018, https://service.berlin.de/dienstleistung/305249/

41 Section 82(1) sentence 2 Residence Act.
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https://www.service-bw.de/web/guest/leistung?p_p_id=details_WAR_suchegui&p_p_lifecycle=0&p_p_col_id=column-3&p_p_col_pos=3&p_p_col_count=4&p_r_p_-358194435_id=83&p_r_p_-358194435_t=leistung&p_r_p_-358194435_title=Aufenthaltserlaubnis+zur+Ausuebung+der+selbstaendigen+Taetigkeit+beantragen&_details_WAR_suchegui_tab=0&p_r_p_-358194435_plz=72076-72074-72072-72070#sb-id-toc-block8
https://www.service-bw.de/web/guest/leistung?p_p_id=details_WAR_suchegui&p_p_lifecycle=0&p_p_col_id=column-3&p_p_col_pos=3&p_p_col_count=4&p_r_p_-358194435_id=83&p_r_p_-358194435_t=leistung&p_r_p_-358194435_title=Aufenthaltserlaubnis+zur+Ausuebung+der+selbstaendigen+Taetigkeit+beantragen&_details_WAR_suchegui_tab=0&p_r_p_-358194435_plz=72076-72074-72072-72070#sb-id-toc-block8
https://www.landkreis-wuerzburg.de/Auf-einen-Klick/Aktuelles/Asyl-im-Landkreis/index.php?object=tx%7C2680.2&ModID=10&FID=2680.235.1
https://www.landkreis-wuerzburg.de/Auf-einen-Klick/Aktuelles/Asyl-im-Landkreis/index.php?object=tx%7C2680.2&ModID=10&FID=2680.235.1
https://service.berlin.de/dienstleistung/305249/
https://service.berlin.de/dienstleistung/305249/

On the basis of the proof, the FO has to check whether the conditions of Section 21 of the Residence
Act are met and whether the tempor ary residence per mit can be gr anted*.. As mentioned above, the
FO has a broad discretion to determine if these conditions are met. The FO must, however, take into
account the binding assessment guidelines, which areprovided in the Residence Act and in the General
Residence Act |mplementation Instruction®. These binding guidelines include the following el ements,
which are to be considered:

= theviability of the businessides;

the entrepreneurial experience of the applicant;

thelevel of capital investment;

effect on employment;

contribution to training and research.

It should be noted that due to the competence of the locally organised FOs, the manner how these
elements or proof are assessed, differs widely between the different FOs in the different Lander. For
this reason, it is not possible to have a global overview of the approach to how these elements are
assessed™,

TheFO must also involvethe trade and business bodies (TBB), such as the chamber of commerce or
the professional chambers®™. The TBB advise the FO on the technical or specialised aspects of the
above-mentioned points of consideration. At the end, the FO decides whether the candidate will be
granted a temporary residence permit. Pursuant to the general principles of administrative law, this
decision must be duly motivated®. In particular, when the FO decides to refuse to grant a temporary
residence permit, it has to inform the candidate in writing, including information on the legal remedies
against the decision®.

Thelength of the decision procedur e differs between the FOs of the different Lander and even within
alLand. According totheinformation provided by the Ministry of thelnterior, the procedurefor granting
a temporary residence permit will last several months®. It should also be noted that the general
principles of administrative law apply and thus the decision has to be made within a reasonable time
limit.

= Application fee
According to the Residence Decree, the candidate has to pay an administrative fee of EUR 100 if he

is granted with a temporary residence permit®. It should be noted that the amount of the administrative
feewas EUR 110 before 1 September 2017. This amount was lowered by an act of 13 July 2017%,

ii. Settlement permit for the purpose of an economic activity as a self-employed

42 Section 79(1) sentence 1 Residence Act.

43 Section 21(1) sentence 2 Residence Act and Point 21 AufenthGAVwV.

4 Information based on the stakeholder consultation with representatives of the Federa Ministry of the Interior on 30 May
2018.

4 Section 21(1) sentence 3 Residence Act and Point 21.1.6 AufenthGAVwV.

46 Section 39(1) VWVTG.

47 Section 77(1) sentence 1 Residence Act.

“8 Information gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

49 Section 69 Residence Act and Sections 45 sentence 1 nr. 1 Residence Decree.

%0 Section 45 sentence 1 nr. 1 b) Residence Decree was amended by Article 2 of the Act of 13 July 2017 (BGBI.I p. 2350),
which provision went into force on 1 September 2017, available at:
https.//www.bgbl.de/xaver/bgbl/start. xav# __bgbl _ %2F%2F* %5B%40attr_id%3D%27bgbl 117s2350.pdf%27%5D__ 15314
09125859
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A third country national who has been holding a temporary residence permit for the purpose of an
economic activity as a sdf-employed for at least three years, is entitled, under Section 21(4) of the
Residence Act, to a settlement per mit. As mentioned above, the settlement permit is a residence title,
which is not limited in time®. The conditions for granting a settlement permit for the purpose of an
economic activity as a sef-employed are specifically laid down under Section 21(4) of the Residence
Act (lex specialis). These rules derogate explicitly form the lex generalis under Section 9(2) of the
Residence Act®. When the third country national applies for a settlement permit under Section 21(4) of
the Residence Act, heis required to have successfully carried out the planned economic activity and to
have an adequate income ensuring his subsistence and the subsistence of hisfamily members depending
on him.

= Procedural stages

Regarding procedural aspects of the application for a settlement permit for the purpose of an
economic activity as a sdf-employed, the rules for the temporary residence permit apply mutatis
mutandis. Relevant differences are the personal scope of application the documents of proof and its
assessment.

= Who can apply for aresidence permit and Conditionsfor granting residence to investors

The first rdevant difference is the personal scope of application: a settlement permit can only be
granted to persons who already hold atemporary residence permit for at least three years. The conditions
for aresidencetitle, aslaid down in Section 5 of the Residence Act also apply.

The second difference with the procedure for the settlement residence concerns the conditions and
proof required. The third country national must provide the FO with proof that the economic activity
has been successfully carried out. To this end, the third country national must provide documents
concerning his average income on the basis of the economic activity and proof of the business results
of the activity. In order to assess the proof, the FO may seek the advice of the TBB. The FO may also
decide that economic activity is successfully carried out when the business has created extra
employment places and has generated profits®. In addition, the third country national must prove that
the activity provides him and his family an adequate income, which ensures their subsistence.

It is noted that in any case, the general principle whereby the applicant must cooperate with the
authorities applies here too™.

The procedurefor granting a settlement permit also lasts several months. According to the stakeholders
interviewed, the procedure will last around three months™.

= Application fee
The applicant hasto pay an administr ative fee of EUR 124 if heis granted with a settlement permit®.

It should be noted that the amount of the administrative fee was EUR 150 before 1 September 2017.
This amount was lowered by an act of 13 July 2017

51 Section 9(1) sentence 1 Residence Act.

52 Under Section 9(2) Residence Act, thethird country national is required, among others, to hold atemporary residence permit
for minimum 5 years, they have sufficient command of German and to have a basic knowledge of the German palitica and
social system and of the German way of life.

53 Point 21.4 AufenthGAVWwV.

54 Section 82 Residence Act.

% Information based on the stakeholder consultation with representatives of the Federa Ministry of the Interior on 30 May
2018.

56 Section 69 Residence Act and Section 44 Residence Decree.

57 Section 44 Residence Decree was amended by Article 1 of the Act of 13 July 2017 (BGBI.I p. 2350), which provision went
into force on 1 September 2017, available at:
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L egal remedies contesting the decision of the FO

The normal administrative law legal remedies are open to third country nationals seeking to contest a
decision refusing to grant a temporary residence/settlement permit®. The FO’s decision not to grant
the temporary residence/settlement permit is a decision of an administrative nature. Therefore, the third
country national can appeal this decision before an administrative court. However, before the judicial
appesal, the third country national must first make a prior administrative appeal beforethe hierarchical
supervising authority of the FO (Vorverfahren or Widerspruchsverfahren)®. The supervisory
authority hasto check whether the decision of the FO islawful and appropriate®. The FO’s hierarchical
supervising authority is, depending on the Land, the governmental district (Regierungsbezirk) or the
Land’s Ministry of the Interior®™. When the prior administrative appeal is not satisfactory, the third
country national can make a demand to the administrative court, to order the FO to grant thetemporary
residence/settlement permit (Verpflichtungsklage)®®. As a consequence of the discretionary nature of
Section 21 of the Residence Act, the administrative court has to check the lawfulness of the decision,
by checking whether the FO abused of its discretion to decide whether the conditions for granting the
permit arefulfilled. The court must check that no fundamental rights were violated and that the decision
respects the principle of proportionality.

The FO’s decision concerning the granting of atemporary resi dence/settlement permit can be contested
by a hierarchical supervising authority. If this hierarchical supervising authority is of the opinion
that the decision of the FO to grant the temporary residence/settlement permit is problematic, this
authority may revoke or withdraw the FO’s decision®.

For the appeal before the administrative court, the applicant has to pay the legal costs of EUR 438%,
These costs do not includethe cost of legal representation or assistance by alawyer. Section 154 VwGO
stipulates that when the court has made its decision, the losing party bears the costs of the procedure.

1.2 COMPETENT AUTHORITIES AND NON-PUBLIC BODIES

Onthebasis of Section 71(1) of the Residence Act, the competent authority for the decision to grant
aresidence and settlement permit isthe FO. The FO processes all steps of the procedure.

As previously mentioned, the FO must involve the trade and business bodies (TBB) in the procedure
of granting a temporary residence permit for the purpose of an economic activity as a self-employed®.
The TBB provide specialised and technical advice on the business plan and on its financing provided
by the candidate for the temporary residence permit. In particular, for the matters for which the FO
lacks the necessary knowledge and competencies®. In the procedure for the settlement permit, the TBB
may beinvolved, inorder to givetheir technical advicefor the question if the planned economic activity
is successfully carried out®’.

https.//www.bgbl .de/xaver/bgbl/start.xav# bgbl  %2F%2F* %5B%40attr id%3D%27bgbl 117s2350.pdf%27%5D 15314
09125859

%8 Section 40 VWGO; see also A. Dietz (2017), p. 67-68.

59 Section 68(2) and 73(1), no 1 VwGO.

80 Section 68(1) VWGO.

61 See A. Dietz (2017), p. 62.

62 Section 42(1) VWGO; ibid, p. 68.

63 See below, under Section 11.3 — Residence phase.

64 Calculated on the Basis of Section 52(2) GKG, No 5110 Annex | GKG and Annex || GKG; see also See A. Dietz (2017),
p. 70.

85 Section 21(1), sentence 3 Residence Act; see above.

8 A. Dietz (2017), p. 50.

57 Point 21.4 AufenthGAVWwWV; see above.
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Since the Residence Act does not explicitly stipulate what the legal consequences of the involvement
of the TBB are, it follows that the FO is not bound by the advice of the TBB. However, when the FO
decides not to follow the decision of the TBB, it has to duly motivate this decision®. In practice, there
areno known cases where the FO decided not to follow the advice of the TBB®. Nonetheless, sincethe
decision to grant a temporary residence/settlement permit is a discretionary decision, it can be
considered as misuse of discretionary power when the FO does not give sufficient consideration to the
advice of the TBB. Consequently, not taking into consideration the TBB’s advice could lead to the
unlawful granting or refusal of granting of temporary residence/settlement permit and to the withdrawal
of the permit as explained in point 1.3 below.

The Residence Act specifies that the TBB include the competent bodies for the planned business
location, the competent trade and industry authorities, therepresentative bodiesfor public-sector
professional groups and the competent authorities regulating admission to the profession
concer ned”. Furthermore, Section 21(1) of the Residence Act specifies that only the locally competent
bodies areto beinvolved. As such, the scope of Section 21(1) includes self-organised public bodies that
represent and organise businesses, entrepreneurs and specific professionals™. This covers the local
Chambers of Commerce and Industry (Industrie- und Handel skammer), the Chambers of Craft Trades
(Handwerkskammer) and the Professional Chambers (for instance the Chamber of Engineers,
Architects, etc.). Depending on the activity the candidate wants to pursue, the FO has to contact the
relevant TBB, which is the body competent for the relevant economic activity. For instance, when the
candidate wants to pursue a specific activity in crafts, the FO must involve the Chambers of Craft
Trades. For all other cases, where no specific body exists for the activity, the Chambers of Commerce
and Industry, areinvolved.

As public bodies, the local trade and business authorities fall under the administrative supervision of
the governments of the Lander.

The Residence Act does not provide for the involvement of non-public bodies. Candidates can ask for
the advice of non-public bodies, such as lawyers or NGOs, yet these bodies cannot act on behalf of the
candidates, when the competent authority asks the physical appearance™.

1.3 MONITORING OF THE PROCEEDINGS AND THE AUTHORITIES INVOLVED

With regard to the residence and settlement permits granted pursuant to Section 21 of the Residence
Act, no provision could beidentified which putsin place special monitoring mechanisms or procedures.

As mentioned under point 1.1 the FOs are executive bodies, falling under the supervisory competence
of theLander. Therefore, themonitoring of the FOs' decisionsisdoneby theimmediate hierarchical
higher authorities (the Lander Governments or the Government Districts). The Administrative
Procedure Act provides two lex generalis scrutiny mechanisms, which also apply to the decision of the
FOs.

The first scrutiny mechanism is the annulment or withdrawal of an unlawful administrative act
(Ricknahme eines rechtswidrigen Verwaltungsaktes). This allows the supervisory authority to
withdraw unlawful administrative acts, such as the granting of atemporary residence/settlement permit

8 |nformation gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

89 |nformation gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).

0 Section 21(1) sentence 3 Residence Act.

" point 21.1.6 AufenthGAVwV

72 Information gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).
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where the conditions are not met, even after the time-limits for legal remedies have expired”™. The
supervisory authority is, however, obliged to provide the aff ected person with a financial compensation
of the financial losses of the withdrawal, if this person had legitimate expectations arising from the
existence of the act. Nevertheless, this is only the case insofar as the affected person’s legitimate
expectation merits protection, in the light of public interest™. In the context of the granting of a
temporary residence/settlement permit, the possibility of withdrawal can be relevant when the FO
exceeds the discretionary range for interpretation of the conditions in Section 21. Abuse of discretion
must be seen as unlawful and, thus, the relevant decisions can be annulled. Consequently, the possibility
of withdrawal, allows the supervisory authority to scrutinise how the FO applies the conditions for
granting a temporary residence/settlement permit.

The second scrutiny mechanism is the revocation of a legal administrative act (Widerruf eines
rechtmafdigen Verwaltungsaktes). The supervisory authority may revoke such acts if it considers that
due to changed circumstances the act’s effects are contrary to the public interest”. In addition, the
supervisory authority can revoke the administrative act if it could cause serious harm to the public
welfare’. Asis the case for the withdrawal of an administrative act, the revoking authority is obliged
to compensate the financial 1osses suffered by the revocation, if the affected person had legitimate
expectations arising from the existence of the administrative act””. The possibility to revoke an
administrative act, allows the supervisory authority to have a scrutiny in the cases where the granting
of atemporary residence/settlement permit would be against public interest or public welfare.

Since the decision to grant a temporary residence/settlement permit is made by the FOs, which are
locally organised authorities under the Lénder, no federal caps on the number applicants are in place.
No information is available on the existence of caps on thelocal or Lander level.

1.4 INFORMATION ON APPLICATIONS

Under the Residence Act, there is no obligation to disclose statistical information on successful
applicants for the temporary residence/settlement permit under Section 21 of the Residence Act. This
follows from the fact that the temporary residence/settlement permit for the purpose of an economic
activity as a sdf-employed is not considered as asui generisresidencetitlefor specific individual cases.

The Federal Office for Migration and Refugees (Bundesamt fir Migration und Flichtlinge, BAMF)
publicises every year, in its publication Bundesamt in Zahlen, the statistics with regard to migration in
Germany®. These yearly statistical publications include all third country nationals who have received
the right of residence in Germany. Besides the numbers on the temporary residence permits, these
statistics also incorporate numbers on the settlement permits, the EU-residence permits, the permissions
to remain pending the asylum decision (Aufenthaltgestattung) and the temporary suspension of
deportations (Duldung)™. The table below - in the column “Total no. of requests for residence” —
presents the total number of third country nationals who were granted theright of residence in Germany.
No data exist on the number of applications that are turned down disaggregated by the ground on which
residenceis applied for®.

73 Section 48(1) VWVTG.

" Section 48(3) VWVTG.

" Section 49(2) no 3 VWV{G.

76 Section 49(2) no 5 VWV{G.

77 Section 49(6) VWVTG.

8 For the satistics of 2016: see BAMF, 2017, Das Bundesant in Zahlen 2016: Asyl, Migration und I ntegration; the Bundesamt
in Zahlen publications for the previous years can be found at:

http://www.bamf.de/ DE/Infothek/Stati sti ken/Asyl zahl en/BundesamtInZ ahl en/bundesamt -in-zahlen-node.html (last consulted
2 May 2018)

™ BAMF, 2017, p. 80.

8 |nformation gathered through consultation with national stakeholder (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).
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With regard to the temporary residence permits, the statistics published in Bundesamt in Zahlen
distinguish between the different types of temporary residence permits for the purpose of the pursuit of
an economic activity in Germany (Sections 18 to 21 of the Residence Act). This incorporates also the
number of temporary residence permits granted for the purpose of self-employment under Section 21
of the Residence Act®. It should be noted that the statistics regarding Section 21 of the Residence Act
only include the numbers of the granted temporary residence permits. The number of successful
settlement permits of Section 21(4) isnot giveninthis publication. The number of Section 21 temporary
residence permits granted are listed in the column “No. of successful applications”. Furthermore, neither
Bundesamt in Zahlen nor the German Statistical Service publications indicate the number of
applications for a Section 21 temporary residence permit. The stakeholders consulted were unable to
provide this information. Consequently, it is not possible to determine the number of turned down
applications.

Total no. of e e No. of No. of turned

Year requests for reqt.Jests 2] successful down Sources
residence EEEEIED applications applications
by investors

2012 305.595 N/A 1.358 N/A BAMF, 2013, Das
Bundesamt in Zahlen
2012, p. 74 and BAMF,
2017, Das Bundesamt in
Zahlen 2016, p. 80 and
p. 84.

2013 362.984 N/A 1.690 N/A BAMF, 2014, Das
Bundesamt in Zahlen
2013, p. 76 and BAMF,
2017, Das Bundesamt in
Zahlen 2016, p. 80 and
p. 84.

2014 518.802 N/A 1.781 N/A BAMF, 2015, Das
Bundesamt in Zahlen
2014, p. 78 and BAMF,
2017, Das Bundesamt in
Zahlen 2016, p. 80 and
p. 84.

2015 1.125.419 N/A 1.782 N/A BAMF, 2016, Das
Bundesamt in Zahlen
2015, p. 79 and BAMF,
2017, Das Bundesamt in
Zahlen 2016, p. 80 and
p. 84.

2016 673.217 N/A 1.733 N/A BAMF, 2017, Das
Bundesamt in Zahlen
2016, p. 80 and p. 84.

2017 not yet N/A not yet N/A not yet available

available available

1.5 INFORMATION ON APPLICATIONS BY FAMILY MEMBERS
m  Measures concerning residence permits granted to family members

On the basis of the constitutional principle of the protection of family and marriage life, the Residence
Act grants the third country national’s family members that are also third country nationals the right to

&L BAMF, 2017, p. 84 and 92.

Milieu Ltd Deliverable B.Il — Investors’ Residence Schemes in Germany/14
Brussds, May 2018



receive a specific residence title®. This residence title is accessory to the residence title granted on the
basis of Section 21. From this follows that the residence title for family members ceases to exist when
the principal residence title of Section 21 ends. The Residence Act makes a distinction between the
rights of spouses and the rights of minor children of the third country national.

The spouse of a third country national, who possesses a temporary residence permit for two years and
who is expected to stay at least one year on the German territory, can be granted an accessory residence
permit®, It is further required that the marriage existed in the point in time when the third country
national was granted the temporary residence permit. If the third country national is in the possession
of a permanent settlement permit, the spouse has in any case the right to be granted an accessory
temporary residence permit®. In addition to these first requirements, the Residence Act also requires
that the spouse can communicate in the German language at least on a basic level®.

Furthermore, the Residence Act provides for the granting of a temporary residence permit to the third
country national’s minor, unmarried children, if the third country national has a temporary residence
permit and the right of care and custody of the child®. Unlike spouses, the children of a third country
national, who is granted a Section 21 temporary residence permit, are automatically entitled to a
residence permit from the moment of the parent’s entitlement.

As an exception and in order to avoid particular hardship, third country national family members who
are dependent on a third country national, who is granted a temporary residence permit, can obtain a
residence permit®. Section 36(2) of the Residence Act provides the FO with considerable discretion, in
which the FO has to take humanitarian reasons into account®. In particular, since the Residence Act
does not provide a definition of which persons are to be considered as dependants.

= Satistical data on the number/percentage of successful applications for residence permits for
family members

The Bundesamt in Zahlen publication only provides data about the number of accessory residence
permits granted to family members. However, no data could be found about the number of accessory
residence permits granted on the basis of Section 21 of the Residence Act.

Number/Percentage of successful

Year applications for residence permits for Source
family members

2012 54.816 BAMF, 2016, Das Bundesamt in Zahlen 2015, p. 94.
2013  56.046 ibid.

2014  63.677 ibid.

2015  82.440 ibid.

2016  105.551 ibid.

2017  not yet available ibid.

Thetable above presents the total number of all accessory residence permits granted to family members
without distinguishing between the grounds upon which the principal residencerights are granted.

82 Section 27(1) Residence Act.

8 Section 30(1) No 3 letter e Residence Act.

8 Section 30(1) No 3 letter a Residence Act.

8 Section 30(1) No 2 Residence Act and Point 30.1.2.3.4.2 AufenthGAVwV.

8 Section 32(1) Residence Act and Points 32.0.2.1 and 32.0.2.2 AufenthGAVwV .
87 Section 36(2) Residence Act.

8 A. Dietz (2017), p. 61-62.
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2 TYPE OF INVESTMENT®

Type of investment
required
Business investment,
by exercising an
economic  activity
as a self-employed,
which serves
economic or
regional interests?.

Applicability of financial threshold

No fixed financial threshold under
primary legislation.

EUR 100 fee for the application for
a temporary residence permit?!.
EUR 124 fee for the application for
a settlement residence permit?2.
EUR 438 for the legal costs of the
appeal before the administrative
court (legal remedy against the
decision not fo grant a temporary
residence/settlement permit)?3.

Procedure to verify the fulfilment of the investment

criterion
The FO assesses the business investments in the
procedure phase, where the FO has to decide
on the application to grant the temporary
residence permit.
An assessment of the business investments is
carried out in the procedure for granting the
tfemporary residence permit and eventually
affer three years, during the procedure for
granfing the settlement permit. In this last
procedure, the FO checks whether the business
investment is successful?4.
The candidate third country natfional has to
provide proof of his financing and his capital
investment’s, by means of a capital
requirements planning and a financing plan?é.

A business investment does not require a cash payment.

Competent authorities and non-

public bodies
The FOs decide on fthe
application with the
involvement of the relevant

TBB?” as described in point 1.2
above.

8 For the purposes of this Table, the term ‘investment’ covers any pecuniary disbursement required as part of the process for obtaining residence under the investors’ residence scheme.

% Section 21(1) Residence Act.

91 See Section I1.1 — Type of investment, above.

2ibid.
B ibid.
% Section 21(4) Residence Act.

9 Section 21(1) sentence 2 and 3 Residence Act and Points 21 and 21.1.6 AufenthGAVwV.
Baden-Wirttemberg,

% See Land of

nd., Aufenthaltserlaubnis zur

Auslbung der sdbgténdigen Téatigkeit

beantragen,

viewed 7 May 2018

https.//www.service-

bw.de/web/guest/leistung?o p_id=detaills WAR suchegui&p p lifecycle=0&p p col id=column-3&p p col pos=3&p p col count=4&p r p -358194435 id=83&p r p -

358194435 t=leistung&p r p -358194435 title=Aufenthal tserlaubnis+zur+Ausuebung+der+selbstaendi gen+Taetigkeit+beantragen& details WAR_suchegui tab=0&p r p -

358194435 plz=72076-72074-72072-72070¢#sb-id-toc-block8 and Berin

https.//service.berlin.de/dienstl ei stung/305249/ , viewed 30 May 2018.

% Section 82 Residence Act.

97 Section 21(1) sentence 3 Residence Act.

FO,

n.d.

Aufenthaltserlaubnis  zur  selbststéndigen  oder

freiberuflichen Tatigkeit -

Erteilung
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https://service.berlin.de/dienstleistung/305249/

3 RESIDENCE PHASE

Residence
permit

Temporary
residence
permit and
eventually
settlement
permit

Procedure

The temporary residence permit does not require checks on the fulfilment of the
residence criterion. A check could take place, several months before the date when
the temporary residence permit expires (after three years) and when the third country
national has decided to apply for an (unlimited) settlement permit. In that case a
check on the success of the economic activity will be carried out? and the third
country national must provide proof of his average income from the economic activity
and proof of the business results of the activity. In addition, the third country national
has to give proof that the activity provides him and his family an adequate income,
which ensures their subsistence.

The Residence Act does not require physical presence of the investor during the
durafion of the temporary residence permit. However, when the candidate applies
abroad for the Section 21 temporary residence permit, in the context of the visa
application procedure before a diplomatic mission, the candidate's physical
appearance is required for the visa application. In the case when an application for
granfing a temporary residence permit is made in the German territory at an FO, the
physical appearance could also be required. This depends on the procedural policy
of each individual FO. The main reason for the required personal appearance is to
allow the FO to ask the candidate about his business plans??.

No checks on the success of the activity are carried out after the settlement permit is
granted. The settlement permit is not limited in time.

The possession of a residence title in itself does not require that the applicant has to
stay on the German termitory. However, pursuant to Section 51(1) No é and 7 of the
Residence Act, the residence title will expire when the third country national has left
the temitory for over six months or when the third country national has left the territory

% Section 21(4) Residence Act.

9 See above Section I1.1 — Application phase and 11.2 — Type of Investment.
104 A Dietz (2017), p. 50.

105 point 21.4 AufenthGAVWwWV; see above.

106 Section 8(2) and Section 21(4), sentence 1 Residence Act.

107 for Section 9(1) Residence Act.

Competent authorities and

non-public bodies
The FO is obliged to involve
the TBB in the procedure of
granting a femporary
residence permit. The
purpose of the involvement
of the TBB is to provide
specialised and technical
advice on the business plan
and on its  financing
provided by the candidate
for the temporary residence
permit. In particular, in the
matters for which the FO
lacks the necessary
knowledge and
competencies!o4.

In the procedure for the
settflement pemmit, the TBB
may be involved, in order to
give their technical advice
for the question if the
planned economic activity
is successfully carried out19s.

Renewal of the
residence permit
The temporary
residence permit
expires after three years
and cannot be
renewed'%. When the
permit expires the third
country national can
only apply for a
permanent settlement

permit.

The settlement permit is

not limited in time.
Therefore, no renewal
procedure is

necessary!97,
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Residence P

o rocedure

permit
for areason which is not of a temporary nature. The FO may grant a longer period than
the six months to leave the territory, if the third country national intends to leave the
teritory for reasons of a femporary nature and he is in possession of a permanent
settlement permit, or if his stay outside of the territory serves national interests'®. The
permanent settlement permit of a third country national who has lawfully resided in the
German territory for af least 15 years will not expire in the case of a stay abroad longer
than six months or in the case of a stay abroad of a non-temporary nature, if the
aforementioned person’s subsistence is secure and there is no public inferest in
expelling that person01.

Neither the Residence Act nor the General Residence Act Implementation Instruction
provide for systematic checks by the competent authorities on the fulfilment of the
requirements of Section 51 of the Residence Act. When the FO establishes that a third
country national left the temritory permanently, the FO has the burden of proof!o2, In
particular, the FO has to prove that there are objective reasons that the foreigner has
left the territory permanently. This could apply when the foreigner has sold his house
and has ended his employment or economic activity103,

4 DUE DILIGENCE CRITERIA AND SECURITY CONSIDERATIONS

Due diligence and
security considerations
Section 5(1) of the
Residence Act
provides as general
conditions for granting
a residence title that (i)
there is no public

Procedure to verify due diligence and security considerations

granting a residence tifle.

100 Section 51(4) Residence Act.

101 Section 51(2) Residence Act.

102 Deutscher Bundestag, 2012, Fragen 2um Erldschen des
https://www.bundestag.de/bl ob/418400/0997298573f2d910cf08914489b69410/wd-3-326-12-pdf-data.pdf
103 point 51.1.5 AufenthGAVwV.

The FO will check the requirements of Section 5(1) Residence Act together with alll
other requirements for a Section 21 temporary residence/settlement permit. This
follows from the fact that the requirements of Section 5(1) are basic conditions for

Aufenthaltstitels, §

Renewal of the
residence permit

Competent authorities and
non-public bodies

Competent authorities
and non-public bodies
The FO assesses and If  the
decides on the
conditions of Section
5(1) Residence Act.

Ex-post checks

temporary
residence/settlement
permit is refused for
the reason that one
of the conditions of
Section 5(1)

51 Aufenthaltsgesetz, p. 4, available at:
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Due diligence and
security considerations
interest in expelling the
applicant and (i) that

Procedure to verify due diligence and security considerations

The requirement that there is no public interest to expel the third
country national has regard to the protection of the public safety107.

Competent authorities
and non-public bodies

Ex-post checks

Residence Act are
not fulfiled, the third

the foreigner's Section 54 Residence Act provides a list of reasons that can be country national has
residence does not considered as interests to expel. Among others, this list includes earlier the possibility to seek
compromise or incontestable convictions with a senfence of at least one-year the legal remedies of

jeopardise the inferests
of the Federal Republic
of Germany for any
reason. In Section 21 no
specific public security
requirements are sef
out.

Neither the Residence
Act, nor the Central
Foreigners Registry
Act1%8 requires the FO
to carry out prior
checks of the origin of
the money invested.

imprisonment; the person is a threat to the free democratic order or
the security of Germany, which especially is assumed if the person was
a member of a terrorist organisation. In its assessment of the interests to
expel, the FO has a certain degree of discretion!'0. Yet, the FO can only
consider actual threafs to public safety!!l. Furthermore, the FO's
discretionary range of assessment is limited by the third country
national’s legitimate interests, such as a strong relationship with the
Federal Republic of Germany or family relations''2. However, the third
country national’s legitimate inferests are only considered in the
procedure for the settlement permit. The FOs have access to the
Central Foreigners Registry (Auslénderzentralregister), which the FOs
have to consult in the procedure on an application for a residence
fitle. The Central Foreigners Registry contains information relating to
whether a foreigner could be suspected of planning or having
committed terrorist crimes!!3 or serious violent offences endangering
the statell4. Moreover, the Central Foreigners Registry also includes
information on foreigners signaled with regard to these terrorist crimes.
The Federal Criminal Agency, the Ldnder police forces and other

administrative law
against the decision
of the FO. First of alll,
the third country
national can file an
appeal before the
administrative

court!’8, In the course
of this procedure, the
third country national
can file an appeadl
before the
supervision authority
of the FO (the
government districts
or the governments
of the Land)!?.

There is no
information about
the existence of

Police services have to transfer, immediately from the moment they
have knowledge, the mentioned information into the Cenfral

108 Central Foreigners Registry Act, Gesetz tiber das Aud ander zentralregister, adopted on 2 September 1994 (BGBI. | p. 2265), most recently amended by 17 July 2017 (BGBI. | p. 2615), available
at: https://www.gesetze-im-internet.de/azrg/BINR226500994. html#B INR226500994B JN GO00300000.

109 Point 5.1.2.2 AufenthGAVwV.

10 Paint 5.1.2.1 AufenthGAVwWV.

W Point 5.1.2.2 AufenthGAVwWV.

12 Point 5.1.2.4 AufenthGAVwWV.

113 Section 2(1a) no 7 Centra Foreigners Registry Act.

114 Section 2(1a) no 7a Central Foreigners Registry Act.

118 Section 40 VWGO.

119 Section 68(2) and 73(1), no 1 VWGO.
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Due diligence and
security considerations

(ii)

Procedure to verify due diligence and security considerations

Foreigners Registry!15. For this reason, if the mentioned information
comes to the knowledge of the police services, on the basis of the
Europol Database or of SIS, they have to transfer this information into
the Central Foreigners Registry. For the purposes of criminality checks,
the FO has unlimited access to the criminal records in the Federal
Criminal Register''é. It should be noted that the Federal Criminal
Register also includes information on convictions that are issued
abroad.

The condifion that the foreigner’s residence may not compromise or
jeopardise the interests of the Federal Republic of Germany includes
all public interests. This condition applies in particular to persons who
are not in the possession of the necessary financial and economical
means for maintaining life sustenance and who, therefore, do form a
burden on the German social security system!17,

115 Section 6(1) no 4 Centra Foreigners Registry Act.

116 paint 5.1.2.3.1 AufenthGAVwV.

17 points 5.1.3 and following AufenthGAVwV.

Competent authorities
and non-public bodies

Ex-post checks

cases of corruption or
fraud with regard to
the Section 21
scheme.
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lll. RIGHTS GRANTED BY THE PERMITS

1 RIGHTS GRANTED TO INVESTORS

Asageneral congtitutional principle, foreigners have all fundamental rights, except for the fundamental
rights that the Basic Law™® reserves to Germans'®. Fundamental rights that are reserved to Germans
are the political rights, the right of free movement in and to enter Germany'# and the right to work or
to pursue an economic activity’?®, However, by a legislative act, specific rights can be conferred on
foreigners. For instance, the right to work or to pursue an economic activity is granted to third country
nationals by the Residence Act.

On the basis of Section 4(2) sentence 1 of the Residence Act, a third country national can be granted
the right to work or to pursue an economic activity. More specifically, Section 21 of the Residence Act
grantsthird country nationalstheright to pur sue an economic activity as a self-employed*®. It should
be noted that the right to pursue an economic activity is purpose-bound. This has as a consequence that
thetitle from Section 21 allows the third country national only to pursue an activity as a self-employed.

It does not give him the right to work as an employee or in another work relation™®,

Social rights are not considered as fundamental rights under the Basic Law. Therefore, theserights are
not automatically granted to third country nationals. The right to receive social security
(Sozialversicherung) depends on whether the person is working as an employee or as a sdlf-employed
person on the territory of Germany'®. The temporary residence/settlement permit of Section 21 entitles
the third country national to pursue an economic activity and makes him digible to receive social
security. Third country nationals with residence rights under Section 21 are excluded from receiving
social assistance (Sozialhilfe)®”. The reason is that the temporary residence/ settlement permit of
Section 21 presumes an economic activity that secures the third country national’s subsistence. In this
light, it should, however, be noted that Section 5, in connection with Section 2(3) of the Residence Act
makes the granting of a residence title conditional on securing subsistence, including sufficient health
insurance coverage, without recourse to public funds. Therefore, athird country national cannot apply
for a temporary residence/settlement permit, if heis relying on social security or social assistance for
his income.

Since the Section 21 residence right is for the purpose of the pursuit of an activity as a self-employed,
no measurements apply for working conditions, including pay and dismissal aswell as health and safety
at the workplace. Equal treatment regarding the freedom of association and affiliation and membership
of an organisation representing workers or employers is guaranteed by Article 9(3) of the Basic Law.
Access to goods and services and the supply of goods and services made available to the public
including procedures for obtaining housing as provided by national law has not been explicitly laid

120 Basic Law, Grundgesetz (hereafter Basic L aw), enacted on 23 May 1949 (BGBI. P. 1), most recently amended by Act of
13 July 2017 (BGBI. | p. 2347), availablein an English version at: https.//www.gesetze-im-internet.de/englisch_gg/index.html.
21 See A. Dietz, 2017, p. 31-32.

122 There is no fundamenta right to enter and to reside in Germany, except for Germans (Article 11(1) Basic Law and Section
4(1) Residence Act); seedso A. Dietz, 2017, p. 32.

123 Article 12(1) Basic Law.

124 See dso Point 4.2.3.3 AufenthGAVwWV.

125 Paint 4.2.1.1 AufenthGAVwWV.

126 Principle of territoriality; see Section 3 Social Code IV: Common Provisions on Social Security, Sozial gesetzbuch Viertes
Buch: Gemeinsame Vorschriften fir die Sozialversicherung (hereafter SGB 1V), in the version of the publication of 12
November 2009 (BGBI. | p. 3710, 3973; 2011 | p. 363), most recently amended by Act of 30 June 2017 (BGBI. | p. 2143),
available at: http://www.sozi al gesetzbuch-sgb.de/sgbiv/1.html.

127 See Section 23 Social Code X|1: Social Assistance, Sozial gesetzbuch Zwolftes Buch: Sozialhilfe (hereafter SGB XII), most
recently amended by Act of 17 August 2017 (BGBI. | p. 2143), avalable at: http://www.sozial gesetzbuch-
sgb.de/sgbxii/23.html.
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down in the national legislation. However, there are no indications that in practice access to goods and
services and the supply of goods and services is restricted for persons who possess a temporary
residence/settlement permit for the purpose of the pursuit of an activity as a self-employed.

2 RIGHTS GRANTED TO THE INVESTORS’ FAMILY MEMBERS

Third country national family members benefit from the same rights mentioned in point 1 above. The
family members are also entitled to pursue an economic activity'?. This right to pursue an economic
activity is of ageneral nature and is granted to all persons holding a residencetitlefor family members.

With regard to the right to social security the above-mentioned principles apply mutatis mutandis if the
family member is pursuing an economic activity. Unlike the third country national candidates, the
family members with accessory residence permits are, in principle, entitled to receive social
assistance'®.

3 OTHER BENEFITS

The temporary residence/settlement permit of Section 21 does not entitle the third country national or
his family members to other rights than those mentioned in points 1 and 2 above. In addition, the
Section 21 scheme does not give entitlement to a special tax treatment.

128 Section 27(5) Residence Act.
129 Section 23 SGB XII.
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IV. INTERACTION BETWEEN RESIDENCE AND CITIZENSHIP SCHEMES

The Section 21 temporary residence/settlement permit in itsef does not give a special direct right to
naturalisation. However, foreigners (both third country nationals and EU citizens) can acquire German
nationality on the basis of their legal and ordinary residence on the German territory. The rules on
naturalisation are set out in the Nationality Act™®.

As abasic rule, a person can obtain German nationality by naturalisation after eight years of legal and
ordinary residencein Germany. As a consequence of therequired eight years of legal residence, athird
country national, with the right of residence pursuant to Section 21, will only become dligible for
citizenship after he has been granted with the settlement permit of Section 21(4). This means that the
third country national is required to have successfully carried out the business activity planned, in order
to be ableto residefor eight years on the German territory on the ground of a settlement permit.

In addition to the legal and ordinary residence condition, aforeigner hasto be, firstly, ableto ensure his
own subsistence and that of his dependant family members™; secondly, the foreigner has to have a
sufficient command of the German language®™*; and, thirdly, the foreigner must renounce his previous
nationalities™®. This last requirement follows the basic principle of German nationality law, according
to which persons (except EU citizens) can only possess one nationality. The obligation to renounce the
previous nationality can only be waived in exceptional cases, such as wherethe law of theforeign state

does not allow the renunciation of citizenship or where this would constitute special hardship™*.

Considering the requirements to give up the previous nationalities and of eight years’ legal residence,
the Section 21 scheme could be considered as not a very easy and low-level way for investorsto acquire
German nationality in exchange for an investment.

No data on the relation between the Section 21 temporary residence/settlement permit and the
acquisition of German nationality could be identified. Neither Bundesamt in Zahlen publications, nor
the German Statistical Service provide such data.

130 Nationality Act, Saatsangehorigkeitsgesetz (hereafter, Nationality Act), most recently amended by act of 11 October 2011
(BGBI. | p. 2218, 8 Mach 2018 (BGBI. | p. 342), avalable a: https//www.gesetze-im-
internet.de/rustag/BINR005830913.html .

131 Section 10(1) No3 Nationality Act.

132 Section 10(1) No 6 Nationality Act.

133 Section 10(1) No 4 Nationality Act.

134 See Section 12 Nationality Act.

Milieu Ltd Deliverable B.Il — Investors’ Residence Schemes in Germany 123
Brussds, May 2018


https://www.gesetze-im-internet.de/rustag/BJNR005830913.html
https://www.gesetze-im-internet.de/rustag/BJNR005830913.html

V. ECONOMIC AND FINANCIAL EFFICIENCY OF RESIDENCE PERMITS FOR
FOREIGN INVESTORS

Neither Section 21 nor other provisions of the Residence Act lay down a mechanism for monitoring the
economic impact of the temporary residence/settlement permit for the purpose of an economic activity
as asdf-employed.

Information on the economic impact of the Section 21 temporary residence/settlement permit is very
scarce™®. A 2015 study by the BAMF only concluded that there was an increase in the number of self-
employed persons who entered Germany since the 2012 amendment, which removed the investment
level requirement of EUR 250.000™, However, the BAMF study only concluded that it is impossible
to draw a causal relationship between these facts™. In this light, it should be noted that one of the
reasons for the 2012 amendment was to improve the possibility to give temporary residence permits for
skilled self-employed persons. In particular, it was deemed that the assumption concerning the EUR
250,000 investment threshold was confusing potential candidates for the Section 21 scheme, which led
to a limited number of applications*®. This could also give an indication that before the amendment,
the economic effects were not considered as sufficient, since the number of persons applying under
Section 21 was too low.

On the basis that an administrative fee is to be paid to the FO for the issuing of atemporal residence
permit, it is possible to calculate at least part of the financial effects in the context of the Section 21
scheme. Because the Lander have the administrative competence on the FOs, the financial benefits of
these fees are allocated to the budget of each individual Land. The income for granting of a temporal
residence permit earned onaglobal level for all Lander can be cal culated by multiplying thefee of EUR
110 with the number of granted temporal residence permits (seetable). It isimportant to note that since
September 2017, thelevel of the administrativefeeis lowered to EUR 100", For the reason, that there
are no data available on the number of successful grants of atemporal residence permit is published for
2017, it is not possible to calculate the income from it. Since there are no numbers available about the
settlement permits granted under theresidence scheme, it isnot possibleto measuretheincomereceived
for the applicable administrative fee of EUR 124, The data on the income from administrative fees
for the granting of a temporal residence permit is the only quantitative information on the financial
effects of the scheme available.

Level of the Total income received
No. of successful grants administrative fee to be on basis of the
Year of a temporal residence paid upon the issuing of administrative fee for
permit a temporal residence granting the temporal
permit residence permits

2012 1.358 EUR 110 149.380
2013 1.690 EUR 110 185.900
2014 1.781 EUR 110 195.910
2015 1.782 EUR 110 196.020

135 |nformati on gathered through consultation with national stakehol der (representatives of the Federal Ministry of the Interior,
competent authority, 30 May 2018).
13 M. Vollmer, 2015, Mohility Rules for Investors, Business Owners and other Business People in Germany, p. 56, viewed 2

May 2018, https://www.bamf.de/ SharedDocs/ Anl agen/EN/Publi kati onen/EM N/ Studien/wp61-emn-
mobilitagtsbestimmungen-investoren-deutschland.pdf? _blob=publicationFile.

137 ihid.

138 See above under Section .

139 Section 45 sentence 1 nr. 1 b) Residence Decree was amended by Article 2 of the Act of 13 July 2017 (BGBI.I p. 2350),
which provision went into force on 1 September 2017, available a:

https.//www.bgbl .de/xaver/bgbl/start.xav#  bgbl  %2F%2F* %5B%40attr id%3D%27bgbl 117s2350.pdf%27%5D 15314
09125859
140 Section 69 Residence Act and Section 44 Residence Decree.
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https://www.bgbl.de/xaver/bgbl/start.xav#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl117s2350.pdf%27%5D__1531409125859

2016 1.733 EUR 110 190.630
2017 not yet available EUR 100 not yet available

Since the decision is made by the local FOs and the supervision is done by the Lander, the federal
Ministry of the Interior does not hold data on the economic effects at the regional level. Therefore, it is
for this reason also not possible to have a global overview of the economic effect of the Section 21
scheme in Germany.
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